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STATEMENT OF THE QUESTION PRESENTED 


Where an employee of a subcontractor on a building 
construction project subject to the Workmen's Compensation 
Act for the District of Columbia settles his suit for damages 
with the general contractor for injuries alleged to have been 
caused by the negligence of the general contractor, can the 
latter recover from the subcontractor in an action for 
indemnity the amounts paid in settlement plus attorneys’ 
fees by reason of the indemnifying language in the sub- 
contract which does not expressly state that the general 
contractor will be indemnified for its own affirmative 


negligence nor is such intention otherwise revealed in 


clear and unmistakable terms ? 
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I. The Indemnifying Language of the Contract Does Not 
Expressly Provide for the Contractor's Negligence 
Nor is an Intention to Exculpate the Contractor for 
Its Own Negligence nates ers in Clear and 
Unequivocal Terms 


A. The law regards broad general language as 
insufficient to impose this extraordinary liability 


B. The lower Court's reliance on the railroad-lease 
cases as an indication of this jurisdiction's 
attitude toward release- Eee contracts 
was misplaced : s A 


The Contractor Failed to Prove Its Initial Liability to 
Plaintiffs in the Indemnity Suit After the Main Action 
Was Settled and, Hence, the Action Over for als 
Must Fail : : - 


Ill. The Court Erred in Allowing Attorneys' Fees as Part 
Of the Recovery in the Third-Party Action 7 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,960 


MOSES-ECCO CO,, INC. , 


Appellant, 


Vv. 


ROSCOE-AJAX CORPORATION, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is a third-party action instituted in the United States District 
Court for the District of Columbia by appellee against appellant for in- 
demnity. A consent judgment was entered in the main action and there- 
after the third-party action proceeded to trial, culminating ina judg- 
ment in favor of appellee against appellant. This appeal is taken from 
the final judgment in favor of appellee. The jurisdiction of this Court is 
founded upon the provisions of Title 28, Section 1291, U.S. Code. 


2 
STATEMENT OF THE CASE 


This is an action for indemnity of sums paid by appellee in 
settlement to plaintiffs below. Appellant Moses-Ecco Co., Inc. was 
the concrete subcontractor for appellee Roscoe-Ajax Corporation, the 
general contractor, for the construction of the Shoreham Motor Inn, 
Washington, D.C. Male plaintiff below was an employee of appellant 
and sustained injuries during the construction of this project for which 
he sued and settled with appellee. For the purposes of this appeal 
appellant will be referred to as the Subcontractor and appellee as the 
Contractor. 


On November 3, 1958, the Contractor entered into a contract with 
the Shoreham Hotel Corporation for the construction of an addition to 
the Shoreham Hotel to be known as the Shoreham Motor Inn (J.A. 112-118). 
On November 24, 1958, the Subcontractor entered into a contract with 
the Contractor to do the concrete work for this job in accordance with 
the plans furnished it (J.A. 119-125). 


While the construction work generally was in progress (other 
trades being engaged in their particular work), on March 23, 1959, the 
male plaintiff below, George W. Williamson, a laborer employed by the 
Subcontractor, fell approximately five and a half stories down an open 
chimney shaft in the uncompleted building to the concrete floor of the 
basement below, sustaining serious and permanent injuries. This 
plaintiff joined by his wife filed suit in the Court below on June 22, 1959 


against the Contractor and Roscoe-Ajax Construction Co., Inc. (which 


company was subsequently dismissed (J.A. 4), charging the Contractor 
with negligent installation and maintenance of the railings on the landing 
between the fifth floor and the roof level of the Shoreham Motor Inn 
(J.A. 7-9). Thereafter the Contractor was granted leave and filed a 
third-party complaint against the Subcontractor and its superintendent, 
Charles Elbert Detwiler (appellee in appeal No. 16,970 consolidated 
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herewith). The Contractor in its third-party complaint sought : 
indemnification from the Subcontractor for all sums which may be 
adjudged against it in this cause by reason of the following provision in 
the subcontract (J.A. 122): 


"7, The Subcontractor agrees in the performance of this 
contract to observe and comply with all laws, ordinances | 
and regulations of all constituted authorities relating to 
the manner of doing the work under this contract or to 
the materials supplied therein, and shall also provide 
and maintain the necessary protection to his employees, 
other employees, and the public; that he will at all times | 
indemnify and save harmless the Owner and the Contractor 
against any loss, because of injury or damage to persons. 
or property arising or resulting from the performance . 
of this contract, including any and all loss, cost, damage 
or expense which the Owner and/or Contractor may 
sustain or incur on account of any claim, demand or 
suit made or brought against them or either of them by 
or on behalf of any employee of the Subcontractor, or by : 
or on behalf of any person injured by the Subcontractor, — 
his servants, agents or employees, or in case ofany ~ 
claim being made or action instituted for any act or 
omission of the Subcontractor resulting in injury or 
damage to persons or property, and a proper and 
sufficient amount of the contract price may be retained 
by the Contractor as his indemnity pending the deter- 
mination, settlement or adjustment of any such claim 
or suit." 

* * * * * 


When service was properly obtained on Charles Elbert Detwiler 
(J.A. 2), the Contractor filed an amended third-party complaint seeking 
indemnification or contribution from Mr. Detwiler for any and ‘all sums 
rendered in favor of plaintiffs against the Contractor in the cause below 
(J.A. U-13), In due course, after the pretrial conference an order was 
entered in which plaintiffs specified the acts of negligence asserted 


against the Contractor as follows (J.A. 22,23): 


“PLAINTIFFS specify that the defendants’ failure 
to use due care in the selection of materials and 
equipment and in the installation and maintenance of 
safety railings set up at the 5 1/2 landing consisted 
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of the following: lumber for rail or rails and for up- 
rights of insufficient size, strength and soundness; 
also nails and other fastening devices (used to secure 
the rail or rails to the uprights and used in securing 
the uprights themselves) of insufficient size, strength 
and soundness. As to installation, failure to use 
sufficient number of rails and uprights and failure to 
use sufficient number of nails and other fastening 
devices and failure to fasten securely the rail or 
rails to the uprights and failure reasonably to secure 
the uprights themselves. Furthermore, the rail or 
rails were too long without additional reasonably 
spaced upright supports. As to maintenance, defendants 
failed to reasonably inspect or test the safety rail or 
rails or uprights to discover the defectiveness of the 
materials, equipment and installation." 


On October 10, 1961 this case came up for trial before Judge 
Joseph R. Jackson and on October 18, 1961 the trial concluded with a 
jury verdict in favor of both plaintiffs against the Contractor in the 
total sum of One Hundred Twenty Thousand Dollars ($120,000.00) 

(J.A. 4,106). A mistrial was promptly entered as the Court felt that 
certain remarks made by plaintiffs’ counsel during the closing arguments 
to the jury concerning evidence earlier excluded by the Court were 


improper and prejudicial (J.A. 24). As a result of the mistrial, the 


third-party action for indemnification and contribution became moot 


and no evidence therefor was offered at this time. 


On December 5, 1961 this case came on again for trial before 
Judge Edward A. Tamm. At the conclusion of the opening statements 
by plaintiff's counsel, the Contractor moved for a directed verdict on the 
ground that plaintiffs’ sole remedy for the injuries sustained in the 
accident was the provisions of the Workmen's Compensation Act for 
the District of Columbia (J.A. 25). The motionwas denied (J.A. 25) and 
the case proceeded. At the conclusion of the plaintiff's case the 
Contractor again moved for a directed verdict based upon the defense 
of the Workmen's Compensation Act and as an additional ground, that 
plaintiffs failed to prove a prima facie case of negligence against it 
(J.A. 58). The Court reserved ruling on the motion (both aspects of it) 
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under Rule 50(b) and thereafter before the defense had completed its 
case, an agreement was reached between the parties in the main action 
and a consent judgment was entered in favor of both plaintiffs against 
the Contractor in the sum of Forty-five Thousand Dollars ($45,000.00) 
(J.A. 107). 


As the testimony of the liability witnesses in the plaintiffs' case 
against the Contractor has a definite bearing on the third-party action 
which followed, pertinent parts of the evidence are included in the Joint 
Appendix and may be summarized as follows: Male plaintiff testified 
that on March 23, 1959 he was employed by the Subcontractor as a 
laborer and at about 7:30 a.m. he was told by Mr. Detwiler, his 
superintendent, to gather all the "Georgia buggies" (a "Georgia buggy" 
is a two-wheeled, manually operated, metal buggy used to transport 
concrete) and wheelbarrows and bring them in front of the office 
(J.A. 25, 26). He gathered all the wheelbarrows and brought them to the 
front of the office and then gathered all the "Georgia buggies" which he 
found, which were four. Mr. Detwiler said there were five, so male 
plaintiff was told to go and look on each floor until he found the missing 
buggy (J.A. 27). A short time later he found it on the roof with an angle 
iron on it. He came down to the basement and reported what he found 
to Mr. Detwiler (J.A. 28). Mr. Detwiler told male plaintiff to throw the 
angle iron off the buggy and bring the buggy down to the pricklayers' 
hoist, which was on the fifth floor, and then lower the buggy down to the 
basement (J.A. 28,29). Male plaintiff testified that he then went back to 
the roof, removed the angle iron and pulled the buggy to the head of the 
stairway leading from the roof to the five and one-half landing; that he 
packed the buggy down the stairs, putting his hand on the right inside 
rail and easing the buggy, which was in front of him, down the steps, step 
by step down until he reached the landing (J.A. 29-32). This procedure 
he referred to as "heeling"” the buggy (J.A. 30). When he arrived at the 
five and a half landing he testified that he stood there for a moment to 
light his pipe. After lighting it he started to go down the next flight of 
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stairs to the fifth floor. He turned around to pull the buggy behind him 
to go down to the next floor in the same fashion as he descended the 
other flight of steps, and when he placed his right hand on the top 
railing on the landing, which he described as 1 x 4 in dimensions, next 
to which was an open chimney shaft, it gave way (J.A. 32). He started 
to grab for something to hold on to, and in doing so he grabbed the 
handle of the "Georgia buggy" and pulled the buggy behind him, falling 
all the way down the open chimney shaft from the five and a half landing 
to the boiler room floor below (J.A. 32-33). 


There was considerable conflict in the testimony which followed 
concerning the method employed by the male plaintiff in bringing the 
buggy from the roof to the five and a half landing and the dimensions of 
the safety rails in question, which conflict remained unresolved after 
subsequent proceedings (J.A. 33-46, 65-70, etc.) 


In concluding plaintiffs' case, certain regulations of the Minimum 
Wage and Industrial Safety Board for the District of Columbia in effect 
on March 23, 1959 were offered and received in evidence (J.A. 56-58). 


Among these regulations, which were read to the jury, was Sec. 21035: 
* * * * * 


'(c) Minimum dimensions. The dimensions of 
members of wooden railing shall not be less than those 
given in table below:" 


* * * * * 


"Top rail, nominal size in inches, 2 x 4; 
dressed 1-5/8ths x 3-5/8ths." 


* * a * 


"(@) The construction of the railings shall be 
such that the completed structure shall be capable of 
withstanding a load or pull of at least 200 pounds 
applied in any direction at any point of the top rail. 
Stronger construction may be required where 
railings are liable to be struck by moving equipment 
or materials.” 
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It is undisputed that the rails in question were installed by the 
Contractor and the responsibility for their maintenance remained with 
the Contractor. The Subcontractor had nothing whatsoever to do with 
either the installation or maintenance of these rails (J.A. 60,90). 


The main action was settled before the defense had completed its 
case and the proceedings respited until December 18, 1961, when the 
third-party action came on for hearing before Judge Tamm, During 
the trial of this action, the contract between the Shoreham Hotel 
Corporation and the Contractor was introduced into evidence (J.A. 108). 
The contract between the Contractor and the Subcontractor was then 
introduced into evidence, along with a certificate of insurance, and 
Sec. 11-21010 of the Safety Standards, Rules and Regulations (J.A. 108-110). 
The Contractor rested. No other testimony was introduced. The issues 


then before the Court were: 
1. Whether the Contractor by reason of the indemnification 


agreement in its contract with the Subcontractor could | 

be indemnified for its own affirmative negligence for | 

the amounts it paid in settlement to the plaintiffs. 

2. Whether the Contractor was entitled to a judgment 

for contribution or indemnification against Charles 

Elbert Detwiler, appellee in appeal No. 16,970. 
After argument, the Court reserved ruling (J.A. 111) and on January 22, 
1962 it handed down its memorandum opinion (J.A. 127-130) and found 
for the Contractor on point No. 1 above, stating (J.A. 129): | 


"* * *, The broad language requiring indemnification 
for any and all loss, cost, damage or expense sustained 
by Roscoe~Ajax on account of any claim, demand or 
suit brought against them by any employee of the 
Moses-Ecco Co. arising or resulting from the per- 
formance of the sub-contract is so all inclusive as 
to clearly include this situation. 


"The Court grants judgment for third-party 
plaintiff, Roscoe-Ajax, on the third-party complaint 
against the Moses-Ecco Co. and dismisses the third- 
party complaint against the defendant, Charles E. 
Detwiler." 
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The Contractor claimed in addition to being indemnified for the 
total sums paid in settlement of the plaintiffs' case that it should also 
receive reasonable attorneys' fees in the amount of Five Thousand 
Dollars ($5,000.00). This issue was argued on February 9, 1962 before 
Judge Tamm (J.A. 130). Two orders were submitted for the Court's 
consideration, one of which did not contain costs, and the other contained 
costs, including reasonable attorneys' fees. Judge Tamm signed the 
latter order - the Contractor's order, which included a judgment for 
indemnification of the consent judgment in the sum of Forty-five 
Thousand Dollars ($45,000.00) against the Subcontractor, including 
costs in the amount of One Thousand Thirty-three Dollars and Sixty- 
seven Cents ($1,033.67) and attorneys’ fees in the amount of Five 
Thousand Dollars ($5,000.00). Judgment was entered on February 12, 
1962 (J.A. 131). A notice of appeal therefrom was filed on February 28, 
1962 (J.A. 132). 


STATUTES INVOLVED 


Title 33, U.S.C.A. 8 904 
"g 904, Liability for compensation 


(a) Every employer shall be liable for and shall secure the 
payment to his employees of the compensation payable under sections 907, 
908 and 909 of this title. In the case of an employer who is a sub- 
contractor, the contractor shall be liable for and shall secure the 
payment of such compensation to employees of the subcontractor unless 
the subcontractor has secured such payment. 


(b) Compensation shall be payable irrespective of fault as a cause 
for the injury. Mar. 4, 1927, c. 509, 8 4, 44 Stat. 1426." 


Title 33, U.S.C.A. 8 905 
'g 905. Exclusiveness of liability 


The liability of an employer prescribed in section 904 of this title 
shall be exclusive and in place of all other liability of such employer to 
the employee, his legal representative, husband or wife, parents, depend- 
ents, next of kin, and anyone otherwise entitled to recover damages from 
such employer at law or in admiralty or on account of such injury or 
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death, except that if an employer fails to secure payment of compensation 
as required by this chapter, an injured employee, or his legal represen- 
tative in case death results from the injury, may elect to claim compen- 
sation under this chapter, or to maintain an action at law or in admiralty 
for damages on account of such injury or death. In such action the 
defendant may not plead as a defense that the injury was caused by the 
negligence of a fellow servant, nor that the employee assumed the risk 

of his employment, nor that the injury was due to the contributory 
negligence of the employee. March 4, 1927, c 509, 8 5, 44 Stat. 1426." 


Title 33, U.S.C.A. # 933 (1961 Cum. Supp.) 
'g 933. Compensation for injuries where third persons are liable. 


(a) If on account of a disability or death for which compensation 
is payable under this chapter the person entitled to such compensation 
determines that some person other than the employer is liable in 
damages, he may elect, by giving notice to the deputy commissioner in 
such manner as the Secretary may provide, to receive such compensation 
or to recover damages against such third person." 


* * * * * 


(f) If the person entitled to compensation or the representative 
elects to recover damages against such third person and notifies the 
Secretary of his election and institutes proceedings within the period 
prescribed in section 913 of this title, the employer shall be required 
to pay as compensation under this chapter a sum equal to the excess of 
the amount which the Secretary determines is payable on account of such 
injury or death over the amount recovered against such third person. 


(g) If a compromise with such third person is made by the person 
entitled to compensation or such representative of an amount less than 
the compensation to which such person or representative would be 
entitled to under this chapter, the employer shall be liable for — 
compensation as determined in subdivision (f) of this section only if 
such compromise is made with his written approval." 


Title 11, D.C. Code 6 1501 


"§ 11-1501. Compensation taxed as costs--Attorneys' agreements 
with clients not prohibited 


The following, and no other, compensation shall be taxed and 
allowed to attorneys, solicitors, proctors, district attorney, clerk of 
the United States District Court for the District of Columbia, marshal, 
witnesses, and jurors, except in cases otherwise provided for by law; 
but nothing herein shall be construed to prohibit attorneys, solicitors, 
and proctors from charging or receiving from their clients other than 
the government such reasonable compensation for their services, in 
addition to the taxable costs, as may be in accordance with general 


usage or may be agreed upon. (Mar. 3, 1901, 31 Stat. 1363, ch. 854, 
8 1108; June 25, 1936, 49 Stat. 1921, ch. 804; June 25, 1948, 62 Stat. 989, 
991, ch. 646, 8 & 16, 32(b); May 24, 1949, 63 Stat. 107, ch. 139, 8 127.)" 


Title 36, D.C. Code 8 432 


"g 36-432. Definitions 
* * * * * 


"(a) 'Employer' includes every person, firm, corporation, partner- 
ship, stock association, agent, manager, representative, or foreman, or 
other persons having control or custody of any industrial employment 
place of employment, or of any employee. It shall not include the District 
of Columbia or any instrumentality thereof, or the United States or any 
instrumentality thereof." 


Title 36, D.C. Code 8 501 


"§ 36-501. Longshoremen's and Harbor Workers' Compensation Act 
made applicable to District of Columbia. 


The provisions of chapter 18 of title 33, U.S. Code, including all 
amendments that may hereafter be made thereto, shall apply in respect 
to the injury or death of an employee or an employer carrying on any 
employment in the District of Columbia, irrespective of the place where 
the injury or death occurs; except that in applying such provisions the 
term ‘employer’ shall be held to mean every person carrying on any 
employment in the District of Columbia, and the term ‘employee’ shall 
be held to mean every employee of any such person. (May 17, 1928, 

45 Stat. 600, ch. 612, 6 1.)" 


Code Maryland 1951, Art. 101, 8 62 
"g 62. Employees of subcontractor may claim against contractor. 


When any person as a principal contractor, undertakes to execute 
any work which is a part of his trade, business or occupation which he 
has contracted to perform and contracts with any other person as sub- 
contractor, for the execution by or under the subcontractor, of the whole 
or any part of the work undertaken by the principal contractor, the 
principal contractor shall be liable to pay to any workman employed in 
the execution of the work any compensation under this article which he 
would have been liable to pay if that workman had been immediately 
employed by him; and where compensation is claimed from or 
proceedings are taken against the principal contractor, then, in the 
application of this article, reference to the principal contractor shall 
be substituted for reference to the employer, except that the amount of 
compensation shall be calculated with reference to the earnings of the 
workman under the employer by whom he is immediately employed." 


* * * * * 
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STATEMENT OF POINTS 


The District Court erred in: 
1. Construing the indemnifying language of the contract in question 


as being intended to indemnify the appellee against its own independent 


negligence. 
2. Granting judgment for indemnity against appellant although 
appellee failed to prove its initial liability to plaintiffs in the indemnity 
suit after the main action was settled and a consent judgment entered 
in favor of plaintiffs. 
3. Allowing attorneys' fees to appellee. 


SUMMARY OF ARGUMENT 


The language of the indemnification agreement which the Court 
below held to be broad enough to include the negligence of the Contractor 
does not contain words which expressly state that the Contractor will 
be indemnified against the consequences of its own affirmative negligence, 
nor is this intention otherwise clearly and unequivocally revealed. 
Rather, the language refers to claims which arise out of or result from 
the performance of the subcontract by the Subcontractor, which is 
equivalent to stating that it means claims which are caused by © 
performance of the subcontract. It does not embrace the Contractor’ s 
negligence which might arise from its performance of the obligations of 
the contract with the owner, more specifically, the carpentry work. In 
the case at bar the negligence asserted was against the Contractor for 
failure to maintain and install properly the safety rails at the landing 
between the roof and the fifth floor during the construction of the 
Shoreham Motor Inn. Nothing contained in the subcontract pertains in 
any way to the maintenance and installation of the safety rails, which the 
Contractor installed and for which it assumed responsibility under the 
provisions of its entirely separate contract with the owner. | 
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Although the indemnifying language is broad, nevertheless, the law 
regards "broadness" alone as insufficient to impose this extraordinary 
liability on the Subcontractor, as such liability cannot come from 


reading into the general words of the agreement the fullest possible 


meaning. On the contrary, indemnity agreements are strictly construed, 


especially when the effect would be to indemnify one for his own 
negligence. 


As the rule in interpreting indemnity contracts is the same as in 
other types of contracts;namely, the ascertainment of the intention of 
the parties, consideration is given not only to the language employed but 
also the object in view which induced the making of the contract. The 
intention of the parties in entering into a contract in which both will be 
actively engaged in the performance of construction work towards the 
completion of some project is quite different and apart from a contract 
in which the real consideration is not the money and quality of the work 
but a stipulation exempting one party from liability. This latter 
intention is revealed in a certain class of cases which generally involve 
railroads, when, for instance, a railroad leases part of its right-of-way 
to another for the purpose of constructing some building thereon. The 
railroad gains little, if any, benefit from this work and the money 
consideration is not the true consideration for the lease but rather the 
exemption from liability for damage claims. In light of circumstances 
in this case, the more reasonable interpretation is that of affording 
protection to the Contractor for any acts or omissions of the Sub- 
contractor in the performance of its independent obligation under the 
subcontract for which the Contractor may be held liable. As the Con- 
tractor is itself performing its own work under its contract with the 
owner, it should be responsible for its own negligence. 


In addition to the courts’ general reluctance to enforce release- 
from-negligence contracts, it is clear in the case at bar that the exculpa- 
tion claimed by the Contractor is not spelled out with such clarity that it 
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is susceptible to no other reasonable interpretation than that claimed by 
the Contractor. Hence, lacking the positiveness which the law requires, 
the indemnification agreement cannot be read as intending to indemnify 
the indemnitee for its own affirmative negligence. | 


As the male plaintiff was an employee of the Subcontractor and 


subject to the provisions of the Workmen's Compensation Act for the 
District of Columbia, his remedy against the Subcontractor and the 
Contractor was exclusively provided for in the provisions of that Act. 
Therefore, the Contractor was not liable for common law damages to 

the plaintiff and his wife and in settling the lawsuit it acted as a volunteer. 
It follows then that this action for indemnity lacking the prerequisite of 
actual liability between the indemnitee and the plaintiffs must fail. 


The indemnification agreement does not expressly refer to 
attorneys’ fees as part of the expenses recoverable thereunder and, 
hence, the Court's award of attorneys’ fees as part of the damages was 


error. 


ARGUMENT 


I 


THE INDEMNIFYING LANGUAGE OF THE CONTRACT DOES NOT 
EXPRESSLY PROVIDE FOR THE CONTRACTOR'S NEGLIGENCE NOR 
IS AN INTENTION TO EXCULPATE THE CONTRACTOR FOR ITS OWN 

NEGLIGENCE EXPRESSED IN CLEAR AND UNEQUIVOCAL TERMS 


A. The Law Regards Broad General 
e As Insufficient to Impose 
This Extraordinary Liability. 


The third-party action presents the question whether the language 
of the indemnification clause in the contract between the Contractor and 
Subcontractor can be construed to provide indemnity against the Con- 
tractor's own affirmative negligence. The principles of law involved are 
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aptly stated in the annotation in Volume 175 of the Americal Law Reports, 


beginning at p. 29: 


The cardinal rule of interpretation of indemnity 
contracts is the same as in the case of other types of 
contracts, namely, the ascertainment of the intention of 
the parties. To do this, the courts hold it important for 
them to consider not only the language employed in the 
contract, but the circumstances surrounding the parties 
and the object in view which induced the making of it. 
In the overwhelming majority of the cases the result 
reached by their interpretational efforts can be 
condensed into the simple rule that where the parties 
fail to refer expressly to negligence in their contract 
Such failure evidences the parties’ intention not to 
provide for indemnity for the indemnitee's negligent 
acts. While this rule of construction is expressed by 
the courts in various forms, all of them in effect say: 
tA contract of indemnity will not be construed to 
indemnify a person against his own negligence where 
such intention is not expressed in "clear and unequivo- 
cal terms".' In support of this rule it has been stated 
that general words alone do not necessarily impart an 
intent to hold an indemnitor liable for damages 
resulting from the negligence of the indemnitee and that 
no inference therefrom can establish such intent. The 
words of the contract will be scrutinized closely to 
discover whether such an intent is actually revealed in 
them and every presumption is against such intention. 
In the absence of explicit language to the contrary, 
courts will not interpret an indemnity agreement as 
a promise by the indemnitor to save the indemnitee 
harmless on account of the latter's own negligence." 
(Emphasis supplied.) 


The complaint in the principal action and the specification of 
negligence in the pretrial proceedings reveal the theory of the case 
against the Contractor. In substance, the claim asserted is that the 
Contractor failed to install and maintain properly the safety rails at the 
landing between the roof and the fifth floor of the Shoreman Motor Inn. 

It is undisputed that these rails were installed by the Contractor pursuant 
to its contract with the owner and the responsibility therefor remained 
with the Contractor. The Subcontractor, on the other hand, agreed with 
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the Contractor to furnish everything to do a complete job of concrete 
construction. Nothing contained in the Subcontract pertains in. any respect 
to the safety rails. The jury in the first trial apparently found that the 
proximate cause of male plaintiff's injuries was the negligence of the 
Contractor and rendered a verdict accordingly. Nowhere in the record 
does it appear that plaintiffs' theory alternatively was that the Contractor 
failed to provide a safe place to work which was rendered unsafe because 
of the negligence of the Subcontractor or any like theory. In other words, 
the Contractor's negligence was not "technical", "constructive", "passive" 
or "secondary" as characterized by some courts in the sense that it was 
responsible to plaintiffs only because of some peculiar relationship it 
held to plaintiffs and not because of its affirmative or active negligence. 
Rather, the claims against the Contractor were specific and pointed 
directly to one of the obligations the Contractor had assumed under its 
contract with the owner, namely, the carpentry work. 


The question unmistakably, therefore, is whether the language in 


the indemnification agreement includes within its scope the indemnitee's 
affirmative negligence. 


"7, The Subcontractor agrees in the performance of this — 
contract to observe and comply with all laws, ordinances 
and regulations of all constituted authorities relating to’ 
the manner of doing work under this contract or to the | 
materials supplied therein, and shall also provide and 
maintain the necessary protection to his employees, other 
employees, and the public; that he will at all times 
indemnify and save harmless the Owner and the Contractor 
against any loss, because of injury or damage to persons 
or property arising or resulting from the performance of 
this contract, including any and all loss, cost, damage or 
expense which the Owner and/or Contractor may sustain 
or incur on account of any claim, demand or suit made or 
brought against them or either of them by or on behalf of 
any employee of the Subcontractor, or by or on behalf of 
any person injured by the Subcontractor, his servants, — 
agents or employees, or in case of any claim being made 
or action instituted for any act or omission of the Sub- | 
contractor resulting in injury or damage to persons or | 
property, and a proper and sufficient amount of the contract 
price may be retained by the Contractor as his indemnity 
pending the determination, settlement or adjustment of any 
such claim or suit." 

* * * * * 
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The significant words in the foregoing provision are these: 


The Subcontractor agrees * * * that he will indemnify 
* * * the Contractor * * * because of injury to 
persons * * * arising or resulting from the per- 
formance of this contract * * *." (Emphasis added.) 


Then, more specifically, it includes: 


(a) ‘* * * any and all loss * * * which the Owner 
and/or Contractor may sustain * * * on 
account of any claim * * * brought against 
them * * * on behalf of any employee of 
the Subcontractor, * * *." 


(b) ‘'* * * or by or on behalf of any person injured 
by the Subcontractor, * * *." 


(c) "** * or in case of any claim being made * * * 
for any act or omission of the Subcontractor * * *." 

The words needed to include the Contractor's negligence, which are 
omitted are - "any person injured by the Contractor" - or "even though 
caused, occasioned or contributed to by the negligence of the Contractor”. 
Absent these expressions, or words of similar import, the language of 
the indemnification agreement can be interpreted to mean only that the 


Contractor's negligence is excluded. Maiatico v. Hot Shoppes, Inc., infra. 


Again, the words in the first part of the agreement "arising or 
resulting from the performance of this contract", which calls for the 
concrete work, can be construed as meaning that the accident must find 
its proximate cause in the performance of the subcontract. In American 
Insurance Co. of City of Newark v. Keane, 1956, 98 U.S. App. D.C. 152, 
233 F. 2d 354, this Court considered the words "resulting from" as 
equivalent to the test of proximate cause and stated on p. 360: 


* * *, we see no reason why the words 'resulting from' 
should not be held flatly to mean what the parties would 
reasonably expect and understand them to mean. The 
verb 'result' is defined: 'To proceed, spring, or arise 
as a consequence, effect, or conclusion’. (Citing 
dictionary) Thus if the claim proceeds from or arises 
as a consequence of or is occasioned by the operation 
of the vessel's engine, it is one ‘resulting from' such 
operation. And we likewise see no good reason why 
the test of proximate cause should not here be applied.” 
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The case at bar is the converse of the Keane situation for there as 
the claim resulted from the operation of the racing boat's engine which 
was outside the scope of the policy of insurance, so the injury here must 
have resulted from the performance of the subcontract to bring the 
indemnity provisions into effect. It is clear from the proceedings that 
transpired that male plaintiff's injuries were not caused by nor did they 
result from the performance of the subcontract but rather by the 
performance of the main contract with the owner. This is the only basis 
on which plaintiffs chose to proceed against the Contractor and, therefore, 
the only basis on which they could recover. Hence, the language of the 


indemnification clause does not meet the situation here. 


The Court in Batson-Cook Company v. Industrial Steel Erectors, 
1958, 5th Cir., 257 F. 2d 410, construed an almost identical indemnity 
agreement as in the case at bar as follows - p. 412, 257 F. 2d, 


footnote No. 4: 


"4, ‘Section 7. Subcontractor assumes entire 
responsibility and liability for losses, expenses, 
demands and claims in connection with or arising 
out of any injury, or alleged injury (including death) 
to any person, or damage, or alleged damage, to | 
property of Contractor or others sustained or 
alleged to have been sustained in connection with 
or to. have arisen out of or resulting from the 
performance of the work by the Subcontractor, | 
his subcontractors, agents, servants and employ-~ 
ees, including losses, expenses or damages 
sustained by Contractor, and agrees to indemnify 
and hold harmless Contractor, his agents, servants 
and employees from any and all such losses, 
expenses, damages and claims, and agrees to 
defend any suit or action brought against them, or 
any of them, based on any such alleged injury or 
damage, and to pay all damages, costs and expenses, 
including attorneys' fees, in connection therewith 
or resulting therefrom.' Emphasis supplied." 


The sole question before the Court was whether the indemnitee, the 
general contractor for the construction of an Alabama Hospital, whose 
contract called for it to furnish "all materials, labor, supervision, tools, 


scaffolding" and required it to install and complete erection of structural 


steel, should be indemnified for injuries and damages caused to plaintiff, 


an employee of indemnitor (subcontractor), who was injured when a ladder 
installed by the general contractor slipped from faulty installation by the 
indemnitee's servants. Summary judgment was granted in favor of the 
indemnitor. The Court commented early in its decision that the contract 
in question did not contain the "talismanic" words "even though caused, 
occasioned or contributed to by the negligence, sole or concurrent" of the 
indemnitee, or like expressions. It contained rather, as in the case at bar, 
the phrase - all losses "sustained in connection with or to have arisen out 
of or resulting from the performance of the work of the subcontractor". 
The Court in affirming the judgment below stated on p. 413, 257 F. 2d: 


'k * *, The problem, as we said before, begins and ends 
as one of construction in the light of general principles 
that are now so well rooted that the business world must 
reckon with them. 


"The phrase stressed heavily is indeed broad. But 
the broad, all-inclusiveness of language used is itself one 
of the indicia which the law regards as insufficient. The 
purpose to impose this extraordinary liability on the 
Indemnitor must be spelled out in unmistakable terms. 

It cannot come from reading into the general words used 
the fullest meaning which lexicography would permit. 

In the atmosphere which the general principles reflect, 
the phrase is really but a means of defining the scope of 
the indemnity, that is, the area in which it is applicable, 
not the legal reach of it once it applies. In this respect 

it served a useful function in broadening the physical and 
actual situations which might be covered. It was not 
limited to losses resulting out of the performance of the 
work which might have required the actual doing of some- 
thing directly related to subcontractor's undertaking. To 
these situations were added those ‘arising out of' such 
performance. And then to both was added situations which 
involved neither but which, in a realistic sense, could 
properly be said to have been ‘sustained in connection 
with' such work. It was really directed toward the problem 
dealt with in Employers' Casualty Co. v. Howard P. Foley 
Co., 5 Cir., 158 F. 2d 363, and others like it. 
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"While the language is well adapted to defining the 
areas of the application, it is not peculiarly apt to define 
causes either in terms of physical or legal responsibility. 
An injurious incident could arise out of, or result from, | 
or be sustained, in connection with the performance of the 
work whether the real or legal cause was that of the 
Indemnitor, the Indemnitee, or both, or, equally likely, | 
unrelated third parties. And to these questions as to ~ 
what parties brought about the incident, there would have 
to be added inquiry whether any of those actually 
responsible for it were so in law. If it could cover any 
one or all of the three actual possibilities and any one or 
more or all of the legal possibilities, it has hardly spelled 
out that it will cover the specific and limited, but serious, 
situation of negligence by the Indemnitee. Of course that is 
just the very reason for the general principles now universally 
accepted. For this general approach is bottomed on the: 
concept that this must be specifically, not generally, pre- 
scribed. It is an area in which to cover all does not include 
one of the parts. Despite this emphasized p phrase, itis | 
apparent that the clause is lacking in that positive directness 
which the law regards as essential." 


And again the same language, in Kansas City Power and Li “a 68. v. 
] 
Federal Construction Corp., 1961 Mo., 351 S.W. 2d 741, 746: 


& > > shall indemnify * * * from all loss * * * resulting 
from or arising out of acts or omissions of the 
Contractor * * *" 


was held not to include the negligence of the indemnitee Power Co. in an 
action for indemnity by the Power Co., which negligently permitted power 
lines on which contractors' employees were working to be energized 
injuring them. The Power Co. settled and sued the contractor for sums 
paid in settlement. The Court stated that this language clearly inferred 
a requirement of fault on the part of defendant contractor either by acts 
of commission or omission. And, concerning the certificate of insurance 


which we also have in the case at bar this Court stated on p. 749: 


"In our case we are concerned with the liability assumed 
under a contract, and we go right back to the contract to 
determine what was assumed. The following cases may be 
noted (although the factual situation differs from ours) as 
indicating generally that a requirement of liability 
insurance in a contract does not, per se constitute an 
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indemnifying agreement or broaden an_ indemnity 
already included. ' Finkelstein v. Majestic Realty Corp. 
et al., 198 Wisc. 527, 224 N.W. 743; Sinclair Prairie 
Oil Co. v. Thornley et al. C.C.A. 10, 127 F. 2d 128; 
Westinghouse Electric Elevator Co. v. La Salle Monroe 
Bldg. Corp., 395 Ill. 429, 70 N.E. 2d 604." (Emphasis 
supplied.) 


This Court in the recent case of Maiatico v. Hot Shoppes, Inc., 1961, 
109 U.S. App. D.C. 310, 287 F. 2d 349, considered an agreement between 
a landlord and a tenant which contained a clause that if the building is 
"partially damaged by fire * * * the damages will promptly be repaired by 
and at the expense of the landlord". A fire originated in the building 
damaging the leased premises which was caused by the tenant's negligence. 
The question was whether the above quoted language included within its 
scope damages resulting from the tenant's negligence. This Court ruled 
against this construction and reversed the lower Court's findings, stating 
on p. 350, 287 F. 2d: 

"At one time, as we know, the law did not permit a 

person to exculpate himself by contract from the legal 

consequences of his negligence. E. g., Brown v. Postal 

Tel. Cable Co., 1892, 111 N.C. 187, 16 S.E. 179, 17 L.R.A. 

648. Although the modern law allows such exculpation in 

most circumstances,! it is well established that exculpation 

must be spelled out with such clarity that the intent to negate 


the usual consequences of tortious conduct is made plain." 
(Citing cases.) 


1put see Kay v. Cain, 1946, 81 U.S. App. D.C. 24, 154 
F. 2d 305.) 


* * * * * 


‘In short, the law requires that any alteration of the 
‘familiar rules visiting liability upon a tortfeasor for the 
consequences of his negligence’? must be clearly and un- 
ambiguously expressed. No particular form or words are 
needed but the intent to waive negligence must be clear." 


2Boston Metals Co. v. The Winding Gulf, 1955, 349 U.S. 
122, 123-124, 75S. Ct. 649, 650, 99 L. Ed. 933. 
(Frankfurter J., concurring) 
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In Walters v. Rao Electrical Equipment Company, 1942, 289 N.Y. 
57,43 N.E. 2d 810, 143 A.L.R. 308, plaintiff, an employee of a subcontractor 
at work onthe erection of a building, was struck by a piece of pipe which 
fell from the hand of an employee of another subcontractor at work on a 
floor level above. In the action against the general contractor to recover 
for injuries received, the general contractor filed a cross-complaint 
against the subcontractor whose employee dropped the pipe alleging an 
agreement stating that the subcontractor would hold harmless and 
indemnify the general contractor from liability for damages to persons 
or property by the subcontractor or his employees. The contract 
contained the following clause (p. 60): : 


"Should any person or persons, or property be damaged o: 
injured by the subcontractor, or by any person or persons 
employed under him in the course of the performance by 
him of this agreement or otherwise, whether by negligence 
or otherwise, said subcontractor shall alone be liable, _ 
responsible and answerable therefor, and does hereby 
agree to and with the said contractor, to hold harmless | 
and indemnify the contractor of and from all claims, suits, 
actions, costs, counsel fees, expenses, damages, judgments 
or decrees by reason thereof." 


In dismissing the cross-complaint, the Court stated that under the 


language of the contract of indemnity, the subcontractor assumed 
liability for the acts of any person employed by him which would result 


in injury or damages to persons or property but no intention was revealed 
whereby the subcontractor would assume liability for the negligence of 
the general contractor even though such negligence was concurrent with 


its own. 


In Standard Ins. Co. of New York v. Ashland Oil & Refining Co., 
1950, 10th Cir., 186 F. 2d 44, the Court held that a contract in which a 
driller was to furnish equipment, labor and tools necessary to complete 
and test a well at his own "risk" did not exempt the owner of the property 
from liability for the owner's negligence resulting in damage by fire to 
the equipment and tools. See also Penn R. Co. v. Indiana Belt R. Co. 
1958, 159 F. Supp. 19, affm'd th Cir., 261 F. 2d 939, Standard Oil 
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Company of Texas v. Wampler, 1955, Sth Cir., 218 F. 2d 768; Chicago 

& N.W. Ry. v. Chicago Packaged Fuel Co., 1952, 7th Cir., 195 F. 2d 467, 
cert. den. 344 U.S. 832; Southern Ry. Co. v. Coca Cola Bottling Company, 
1944, 4th Cir., 145 F. 2d 304; Burns v. N& L Realty Corp., 1958, 160 

F. Supp. 203. 


The language in the case at bar, as the language in the afore- 
mentioned cases, is not couched in the very broad, all inclusive and 
unambiguous terms as found in the contracts under consideration in the 
following cases where indemnity has been allowed for the indemnitee's 
negligence, which accordingly are clearly distinguishable -- Griffiths v. 
Henry Broderick, Inc., 27 Wash. 2d 901, 182 P. 2d 18, 19, 175 A.L.R. 1 -- 
"TY further 'agree to save and hold *** harmless of and from any and all 
loss, damage or injury to any person or persons whomsoever'"; or, as 
in Kingsland v. Erie County Agri. Soc., 298 N.Y. 409, 84 N.E. 2d 38, 50 -- 
to save harmless from "any and all liability to any person or persons". 


B. The Lower Court's Reliance on the Railroad- 
Lease Cases As As Indication of This 
Jurisdiction's Attitude Toward Release-From 


Negligence Contracts Was Misplaced. 

The lower Court in its memorandum opinion states that its decision 
agrees with a decision from this Court and cites two cases from our 
Municipal Court of Appeals which it says reflect "the interpretation of 
local law by local standards", citing Chesapeake Beach Ry. Co. v. Hupp, 
48 App. D.C. 123; Princemont Construction Corp. v. Baltimore and Ohio 
Railroad Co., 1957, D.C. Mun. App., 131 A. 2d 877, and General Heating 


Engineering Co. v. District of Columbia, 1961, 168 A. 2d 903, affm'd. 
March 15, 1962, U.S. App. D.C. 301 F. 2d 549, reh. den. 
April 14, 1962. 
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The indemnifying language in each of the above cases is as 


follows: 


In Chesapeake (p. 125): 


"The party of the first part further agrees to 
indemnify and save harmless the party of the second 
part for any and all loss, damages, and injuries which 
may be caused to or sustained by persons or property, 
either directly or indirectly, or which may in any way — 
arise or grow out of the operations of said party of the © 
first part under this agreement, including damage to 
the property of the party of the second part and injury 
to its employees; and said party of the first part further: 
agrees at its own cost and expense to defend any claims, 
suits, or actions which may be brought or instituted 
against said party by reason (of) said operations, and | 
agrees to pay any sums which may be required to settle! 
any such claims, suits, or actions, and to satisfy any 
decree or judgment which may be rendered therein 
against said party of the second part." 


In Princemont (p. 877): 


"to assume all liability for any and all loss for damage 
to property and claims for injuries to or death of persons 
in connection with or growing out of the use of said 
premises." 


In General Heating (p. 904): 


The Permittee in accepting this permit, expressly 

agrees, as a condition precedent to the issuance of the | 

' permit by the District of Columbia, that the Permittee — 
will save harmless, indemnify and keep indemnified the 
District of Columbia from any costs, loss or damage ~ 
suffered or incurred by the District of Columbia by 
reason of any injury to persons or damage to property ' 
resulting from the use of Public space by the Permittee, 
or by any agent, servant, employee or contractor of the 
Permittee; * * *. ' (citing application for permit)."' 


In both the Chesapeake and Princemont cases we have situations 
where a party is coming onto the property of the railroad company for its 
own purposes, bringing onto the railroad property its employees un- 
familiar with railroad practices which increase the risk of injury and the 
railroad's liability by their presence in its yard, Therefore, as the main 
consideration for the lease of property was the railroad's protection 


24 


against additional liability, all encompassing language was used in the 
respective contracts to relieve the railroad company from all liability 
whatsoever and injuries which "in any way arise or grow out of the 


operations" of the lessor as in the Chesapeake case and "injury to or 


death of persons in connection with or growing out of the use of said 
premises", as in the Princemont case. Again in the General Heating 
case, the very broad term "use" of the premises is used. Similar 
all-encompassing language was used in the agreement in Atlantic Coast 
Line R. Co. v. Robertson, 1954, 4th Cir.,214 F. 2d 746, also relied on by 
the Court below, which distinguishes it from the case at bar. However, 
it should be noted that although the Municipal Court of Appeals in the 
General Heating case held that the language in the permit was "so broad 
and comprehensive that although it contains no express stipulation 
indemnifying against a party's own negligence, it accomplishes the same 
purpose”, (p. 905, 168 A. 2d) this Court decided the issue on a much 
narrower ground, finding that the District's ten-day delay in resurfacing 
was not unreasonable and therefore found that the District was entitled to 
indemnity under its permit. Significantly, however, in referring to 
indemnity agreements generally, it cited, among others, Batson-Cook 
Company v. Industrial Steel Erectors, supra. 


Although the language in the cases cited by the lower Court is broad 
and all-inclusive in its terms, it is clear from a reading of these cases 
that the exemption from liability constituted the true consideration for 
the lease. This point was discussed in Neiderhaus v. Jackson, 1922, 

79 Ind. App. 551, 137 N.E. 623, the Court stating that the money con- 
sideration was inconsequential -- the principal consideration for the 
lease being the stipulation exempting the railroad from liability for 
damages. In this connection see also: Kansas City Power and Light Co. 


vy. Federal Construction Corp., supra. 
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As the leasing of property is not a part of the railroad's duties 
as a common carrier, an exemption from liability in a contract with the 
lessor for loss even due to the railroad's negligence has been held valid. 
9 Am. Jur. 874 Carriers sec. 739, et seq. The rationale is that the 
railroad company owes no duty to the public to exercise care with respect 
to buildings on its right-of-way and may exact its own conditions for 
permission to place them there. Hartford Fire Insurance Company v. 
Chicago M&S & P. R. Co., 1899, 175 U.S. 1, 44 L. Ed. 84, 30S. Ct. 33, 
aff'g. 1895, 8th Cir., 70 F. 20, 30 L.R.A. 193. 


It could hardly be said as in Neiderhaus v. Jackson, supra, that the 


money consideration for the contract here was inconsiderable. “It was 
certainly a major consideration for the contract (J.A. 124). Moreover, 
it is doubtful that the indemnification provision in this subcontract played 
any significant part in the contract negotiations between the parties. 


In the field of admiralty law, in Bisso v. Inland Waterways Corp., 
1955, 349 U.S. 85, 75S. Ct. 629, 99 L. Ed. 911, the Supreme Court held 
invalid a contract designed to shift responsibility for a towboat's 
negligence from the towboat to its tow. Certain language in this decision 
is apposite to this case. 349 U.S. 90, 91: : 


‘This rule is merely a particular application to 
the towage business of a general rule long used by courts 
and legislatures to prevent enforcement of release-from- 
negligence contracts in many relationships such as bailors 
and bailees, employers and employees, public service 
companies and their customers. (Citing cases) The two 
main reasons for the creation and application of the rule 
have been (1) to discourage negligence by making wrong- 
doers pay damages, and (2) to protect those in need of | 
goods or services from being overreached by others who 
have power to drive hard bargains. (Citing cases) * * *." 
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In the dissent, although differing with the majority of the Court 
respecting the validity of release-from-negligence contracts, Justice 
Frankfurther nevertheless reiterates the principles previously discussed 
concerning their construction (p. 100, 349 U.S.): 


1 * * Since negligence is the ordinary basis for liability, 
relief from it should be clearly agreed upon between the 
parties and ambiguity should not leave the extent of such 
relief in doubt. Accordingly, provisions for exemption 
are closely scrutinized by courts and doubts either as 
to the existence of the provision of exemption or its 
scope are resolved against relief from responsibility.* * *." 
(Emphasis supplied) 


Applied to the case at bar, at the very least there is a doubt as to 
whether the contracting parties intended that the indemnitee be relieved 


from the consequences of its own negligence. The indemnification 


provision is certainly susceptible to the interpretation (and more 


reasonably) that it does not embrace any negligence in the performance 


of the main contract by the contractor. The phrase itself refers 
explicitly to the performance of the subcontract, which is the concrete 
construction work, and does not pertain to the carpentry work. This 
being true, then in line with overwhelming authority, the language will 
not be construed to indemnify the Contractor for the result of its 
affirmative negligence causing injuries to the male plaintiff. 


I 


THE CONTRACTOR FAILED TO PROVE ITS INITIAL LIABILITY TO 
PLAINTIFFS IN THE INDEMNITY SUIT AFTER THE MAIN ACTION WAS 
SETTLED AND, HENCE, THE ACTION OVER FOR INDEMNITY MUST FAIL 


A claim for indemnity requires that an actual liability be sustained 
by the indemnitee and if he settles a claim without a determination of the 
rights in question, he bears the risk of proving an actual liability in the 
action over for indemnity. The Toledo, 1941, 2d Cir., 122 F. 2d 255, 
cert. den. 314 U.S. 689. 
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The reasonableness of the settlement is not in dispute, put the sub- 
contractor contends that plaintiffs' sole remedy was the provisions of 
the Workmen's Compensation Act for the District of Columbia, 3 36 D.C. 
Code # 501, which has adopted the Longshoremen'’s and Harbor Worker's 
Compensation Act, 33 U.S.C.A. 8 901, et seq., and that the contractor is 
not a third-party within the meaning of the aforesaid Act against whom 
this common-law action might be maintained. This defense was raised 


and abandoned by the contractor during the trial. 


The contractor in its opening statement and also at the conclusion 
of the plaintiffs' case moved for a directed verdict on the ground that it 
was not a third-party within the meaning of the Workmen's Compensation 
Act against whom a third-party action might be maintained. This motion 
was denied (J.A. 25, 58). 


Although this Court had expressed interest in this question (see 
Smith v. Kelley, 1960, 107 U.S. App. D.C. 140, 143, 275 F. 2d 169, 172 -- 
concurring opinion by Judge Washington), this issue has not been decided 
by this Court. Judge Holtzoff, however, in Thomas v. George Hyman 
Construction Company, 1959, 173 F. Supp. 381, concluded that the right 
to maintain this action is not barred by the Act, stating on p. 383: 

tk * * Release from common law liability is a benefit 

accruing from carrying compensation insurance only 

in case the law imposes a duty to do so. One may not 

escape from such liability by taking out insurance 

that the law does not require." 

We infer from Judge Holtzoff's ruling that if the subcontractor 
there had not taken out Workmen's Compensation insurance and the general 
contractor had, then the action would have been disallowed. It is submitted 
that whether a person or corporation is a third-party within the meaning 
of the Act should not turn on whether some other person or corporation, 
e.g., the subcontractor, takes out Workmen's Compensation insurance. 

A contractor is not a third-party against which a common-law action 


might be maintained by an employee of one of its subcontractors by 
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virtue of the provisions of 8 904, § 905 of the Longshoremen's and 


Harbor Workers' Compensation Act, unless the contractor fails to 


eee 


comply with the Act. 
Title 33, U.S.C.A. 8 904. 
"g§ 904. Liability for compensation 


(a) Every employer shall be liable for and shall 
secure the payment to his employees of the 
compensation payable under sections 907, 908 
and 909 of this title. In the case of an employer 
who is a subcontractor, the contractor shall be 
liable for and shall secure the payment of such 
compensation to employees of the subcontractor 
unless the subcontractor has secured such 
payment." 


Title 33, U.S.C.A. 8 905. 
'g 905. Exclusiveness of liability 
The liability of an employer prescribed in 
section 904 of this title shall be exclusive and 
in place of all other liability of such employer 
to the employee, his legal representative, husband 
or wife, * * *." 

In the District of Columbia Code an employer is defined as "every 
person, firm, corporation * * * having control or custody of any 
industrial employment, place of employment or any employee". 36 D.C. 
Code 8 436. The contractor here is an "employer" of male plaintiff 
within the meaning of this section. And, as 8 905 specifically refers to 
an employer prescribed in 8 904, which includes the contractor and a 
subcontractor who is an employer, the liability of both is exclusive and 
in place of all other liability to such employee and his wife, in this case, 
plaintiffs below. 


In Maryland by statute (Code Maryland, 1951, Art. 101, 8 62), and 
Virginia by case law, Sykes v. Stone and Webster Eng. Co., 1947, 186 Va. 


116, 41 S.E. 2d 469; Doane v. E.I. Dupont de Nemours & Co., 4th Cir., 
1954, 209 F. 2d 921, an employee of a business covered by the statute 
cannot maintain a suit against the general contractor on the job. Else- 


where there is an irreconcilable conflict on this question. (See authorities 
collected in Feitig v. Chalkley, 185 Va. 96, 38 S.E. 2d 73). 
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The better-reasoned rule, as hereinafter discussed, is against 
allowance of such a suit as brought by plaintiffs below. Under the 
amendment to the Workmen's Compensation Act as applied to the District, 
33 U.S.C.A., 8 933 (a) (1961 Cum. Supp.) an employee subject to the 
provisions of the Act need not elect whether to accept benefits under the 
Act or sue a third person. In many instances, particularly with reference 
to construction projects where the entire work is subdivided by numerous 
and various subcontracts, it is generally not difficult for an employee 
injured on the job, not by his own negligence, to find some possible 
liability on the part of someone other than his immediate employer, 
such as the general contractor or one of the many other subcontractors 
on the job, on which to predicate a "third-party" action under the Act. 
This is true because of the many conditions in each contract and the 
incorporation generally of the Minimum Wage and Industrial Safety 
Regulations. And, by accepting compensation benefits, his litigation is, 
in a sense, financed and without risk to him, as any judgment he should 
recover which is in an amount lower than provided for by the Act, can 
be supplemented by additional benefits under the Act after the ‘iti 
is ended. 33 U.S.C.A. 933 (1961 Cum. Supp.) subsections (f) and (g). 
Moreover, in many instances the immediate employer of the plaintiff 


tion 


finds himself in the litigation as a third-party defendant defending a 

suit for either implied or express indemnity such as we have in the case 

at bar which, practically speaking, eliminates the so-called employer's 
protection or quid pro quo for his fixed and certain scheduled payment 

of industrial claims irrespective of his liability. To allow this practice 

to continue is, as this Court pointed out in Jonathan Woodner Co. v. 

Mather, 1954, 93 U.S. App. D.C. 234, 210 F. 2d 868, cert. den. 348 U.S. 

824, to destroy eventually the good it was originally intended to accomplish: 
(p. 872, 210 F. 2d) 


tk * *, To allow the compensation system to be supplanted 
by suits for damages would be gravely to impair, if not to 
destroy, that system -- a system which provides, in Justice 
Brandeis’ words, 'not only for employees a remedy which is 
both expeditious and independent of proof of fault, but also for 
employers a liability which is limited and determinate’. 
Bradford Elec. Co. v. Clapper, 286 U.S. at pages 159, 52S. 
Ct. at page 576." 
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And, as aptly pointed out by the Court in Doane v. E.I, Dupont de 


Nemours & Co., supra, in quoting from Feitig v. Chalkley, supra, on 
pp. 923 and 924, 209 F. 2d: 


"Tt seems clear that it was the legislative intent to 
make the act exclusive in the industrial field so that, in the 
event of an industrial accident, the rights of all those engaged 
in the business would be governed solely thereby. The remedies 
afforded the employee under the act are exclusive of all his 
former remedies within the field of the particular business, 
put the act does not extend to accidents caused by strangers 
to the business. If the employee is performing the duties 
of his employer and is injured by a stranger to the business , 
the compensation prescribed by the act is available to him, 
put that does not relieve the stranger of his full liability for 
the loss, and, if he is financially responsible, there is no 
reason to cast this loss as an expense upon the business. 


This seems to have been the underlying reason for 
the amendments to section 12, which provided for the sub- 
rogation to the employer of the employee's right against 
such strangers in case the employee accepts compensation 
for an injury arising out of and in the course of his 
employment but caused by a stranger to the business. Such 
a loss was not truly inherent in the business but was caused 
by a5 wrongful act of a stranger to it. (185 Va. 102, 38S.E. 
2d 75 


‘Any other party’, as used, does not necessarily 
include a co-employee or a fellow servant. It certainly 
includes a third-party, a stranger in the field of that 
employment. When the theory, the history and the broad 
purpose of the act are considered, it would seem that ‘other 
party’, as used in section 12, refers exclusively to those 
persons who are strangers to the employment and the work, 
and does not include those who have accepted the act and are 
within the express terms of section 11 "he (employer) or 
those conducting his business’. 


If the contention of defendant in error is sustained 
(that is -- that ‘other party’ refers to and includes a 
fellow servant), then the employee's right against the 
fellow servant is assigned by the act to the employer or 
the compensation insurance carrier. It would follow that 
the act would not cover the entire field of industrial 
accidents because common-law litigation would inevitably 
arise in cases where the injury or death was due to the 
negligence of another employee. Instead of the loss of 
such industrial accidents being cast upon business as an 
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expense thereof, the wages of fellow workmen will become 
an ultimate insurance fund for the exoneration of both 
industry and compensation insurance carriers for the 
ultimate loss. Instead of providing relief to workmen, it — 
will place in the power of employers and compensation 
insurance carriers the right to recoup from workmen loss 
which should be borne by the business."" 
For these reasons the defense of the bar of the Workmen's 


Compensation Act to plaintiffs' action is meritorious. 


Moreover, at the conclusion of the plaintiffs' case the contractor 
moved for a directed verdict for the additional reason that plaintiffs did 
not make a prima facie case of negligence against the contractor, stating 
in substance that the record is devoid of any evidence to show how the 
particular safety rails were secured and as the top safety rail did not 
break, it was immaterial whether a 1x4ora2x4 rail was used. 

The Court, after hearing lengthy argument, reserved ruling on the motion, 
both aspects of it, under Rule 50 (b) (J.A. 58). While in this posture, the 


case was settled. 


In the third-party action which followed the issues above ‘were not 
resolved. In fact, the only evidence introduced was the contracts anda 
safety regulation. Therefore, with the lack of proof of liability on the 
part of the contractor to the plaintiffs and the abandonment of the defenses 


as hereinbefore discussed, the action over for indemnity must fail. 


* 


m 


THE COURT ERRED IN ALLOWING ATTORNEYS' FEES AS | 
PART OF THE RECOVERY IN THE THIRD-PARTY ACTION 


Under the law in the District of Columbia, attorneys' fees may not 
be taxed to either party in actions unless specifically provided for by 
law. D.C. Code, Title 11, § 1501. Since the Code does not provide 
attorneys’ fees for the action at bar and since attorneys' fees are not 
specifically provided for as an item of damage in the indemnity agreement, 
the Court erred in awarding them. Rosden v. Leuthold, 1960, 107 U.S. 
App. D.C. 89, 274 F. 2d 747: ! 
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With respect to this claim the indemnity agreement provides as 
follows: 


"The Subcontractor will at all times indemnify and 
save harmless the Owner and the Contractor against any 
loss, because of injury or damage to persons or property 
arising or resulting from the performance of this contract, 
including any and all loss, cost, damage or expense which 
the Owner and/or Contractor may sustain or incur on 
account of any claim, demand or suit made or brought 
against them or either of them by or on behalf of any 
employee of the Subcontractor . . a 


There is a conspicuous absence of the term "attorneys' fees" 
(see, for instance, the agreements in Batson-Cook Company v. Industrial 
Steel Erectors and Walters v. Rao Electrical Equipment Co., supra) and 


under the rule of strict construction applied to indemnity agreements, 
this item must be disallowed. 


CONCLUSION 


As the language in the indemnifying agreement does not expressly 
state that the contractor will be indemnified for its own affirmative 
negligence and the law will not read into the general words of this type 
of contract the intent and meaning ascribed by the lower Court, there is 
error in the construction of this contract and the judgment below should 
be reversed and entered in favor of appellant Moses-Ecco Co., Inc. 


Respectfully submitted, 
CHARLES E. PLEDGER, JR. 
JUSTIN L. EDGERTON 
JOHN F. MAHONEY, JR. 
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(i) 
STATEMENT OF QUESTION PRESENTED 


In the opinion of appellee the question is: 


Do the’ terms of the Subcontract, dated November 24, 
1958, require the subcontractor to indemnify the contractor 
for loss, including attorney's fees and expenses incurred 
in defending and settling plaintiff's claim for personal 
injuries based upon the alleged negligence of the 


contractor ? 


COUNTERSTATEMENT OF CASE 


STATUTES INVOLVED 


STATEMENT OF POINTS 


SUMMARY OF ARGUMENT 


ARGUMENT: 


I, 


Tl. 


The Indemnifying Language of the Subcontract is 
Not Subject to Judicial Construction - 


There Has Been No Judicial Determination that 


’ Plaintiff's Injuries were the Result of the 


Negligence of Roscoe-Ajax 


Assuming the Subcontract is Subject to Judicial 
Construction and Plaintiff's Injuries Are Determined 
To Have Resulted from the Negligence of Roscoe- 
Ajax, the Sums Paid Plus Attorneys' Fees and 
Expenses in Disposing of Plaintiff's Claim are 
Recoverable Under the Subcontract 


A. The language is sufficiently clear to Cover 
the loss herein even when the principles of 
strict construction are applied 


There is no valid distinction between the 
Chesapeake Beach Railway Co. and Princemont 
Construction Corp. cases and the instant case 


Workmen's compensation benefits as plaintiff's 
exclusive remedy against Roscoe-Ajax would 
not be dispositive of the claim for indemnity 


Plaintiff's injuries need not be the proximate 
result of activity "arising or resulting from 
the performance of the subcontract," to 
permit indemnity ‘ 


In applying the principles of judicial construction 
to this subcontract the Court should not do 
violence to the intention of the parties as 
expressed by its language : 


An award of reasonable attorneys' fees, 
expenses and costs in addition to the sum paid 
in settlement to Roscoe-Ajax was proper 


CONCLUSION 
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FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF CASE 


Appellee Roscoe-Ajax Corporation (hereinafter referred: ‘to as Roscoe- 
Ajax) respectfully directs the Court's attention to the statement of the case 
in the Brief of Appellant in Roscoe-Ajax Corporation v. Charles E. Detwiler, 
Appeal No. 16,970, consolidated herewith, for an enlarged statement of the 
case. 
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STATUTES INVOLVED 


Title 33, U.S.C.A. 8 904 
g§ 904. Liability for compensation 


(a) Every employer shall be liable for and shall secure the 
payment to his employees of the compensation payable under sections 
907, 908 and 909 of this title. In the case of an employer who is a 
subcontractor, the contractor shall be liable for and shall secure the 
payment of such compensation to employees of the subcontractor unless 
the subcontractor has secured such payment. 


(b) Compensation shall be payable irrespective of fault as a cause 
for the injury. Mar. 4, 1927, c. 509, 8 4, 44 Stat. 1426." 


Title 33, U.S.C.A. 8 905 
"8905. Exclusiveness of liability 


The liability of an employer prescribed in section 904 of this title 
shall be exclusive and in place of all other liability of such employer to 
the employee, his legal representative, husband or wife, parents, 
dependents, next of kin, and anyone otherwise entitled to recover damages 
from such employer at law or in admiralty or on account of such injury 
or death, except that if an employer fails to secure payment of com- 
pensation as required by this chapter, an injured employee, or his legal 
representative in case death results from the injury, may elect to claim 
compensation under this chapter, or to maintain an action at law or in 
admiralty for damages on account of such injury or death. In such action 
the defendant may not plead as a defense that the injury was caused by 
the negligence of a fellow servant, nor that the employee assumed the 
risk of his employment, nor that the injury was due to the contributory 
negligence of the employee. Mar. 4, 1927, c. 509, 8 5, 44 Stat. 1426." 


Title 33, U.S.C.A. & 933 
"§ 933. Compensation for injuries where third persons are liable 


(a) If on account of a disability or death for which compensation is 
payable under this chapter the person entitled to such compensation 
determines that some person other than the employer or a person or 
persons in his employ is liable in damages, he need not elect whether 
to receive such compensation or to recover damages against such third 
person. 


(b) Acceptance of such compensation under an award in a com- 
pensation order filed by the deputy commissioner shall operate as an 
assignment to the employer of all right of the person entitled to 
compensation to recover damages against such third person unless such 
person shall commence an action against such third person within six 
months after such award. 
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(a) Such employer on account of such assignment may either 
institute proceedings for the recovery of such damages or may com- 
promise with such third person either without or after instituting such 
proceeding. 


(e) Any amount recovered by such employer on account of such 
assignment, whether or not as the result of a compromise, shall be 
distributed as follows: 


(1) The employer shall retain an amount equal t iss 

(A) the expenses incurred by him in respect — 
to such proceedings or compromise (including a 
reasonable attorney's fee as determined by the 
deputy commissioner); 

(B) the cost of all benefits actually furnished: 
by him to the employee under section 907 of this | 
title; 

(C) all amounts paid as compensation; 

(D) the present value of all amounts thereafter 
payable as compensation, such present value to be 
computed in accordance with a schedule prepared’ 
by the Secretary, and the present value of the cost 
of all benefits thereafter to be furnished under 
section 907 of this title, to be estimated by the 
deputy commissioner and the amounts so computed 
and estimated to be retained by the employer as 
a trust fund to pay such compensation and the cost 
of such benefits as they become due, and to pay any 
sum finally remaining in excess thereof to the 
person entitled to compensation or to the 
representative; and 


(2) The employer shall pay any excess to the 
person entitled to compensation or to the 
representative, less one-fifth of such excess 
which shall belong to the employer. 


(f) If the person entitled to compensation institutes proceedings 
within the period prescribed in subdivision (b) of this section the 
employer shall be required to pay as compensation under this chapter 
a sum equal to the excess of the amount which the Secretary determines 
is payable on account of such injury or death over the amount recovered 
against such third person. 
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(g) If compromise with such third person is made by the person 
entitled to compensation or such representative of an amount less than 
the compensation to which such person or representative would be 
entitled to under this chapter, the employer shall be liable for com- 
pensation as determined in subdivision (f) of this section only if such 
compromise is made with his written approval. 


(h) Where the employer is insured and the insurance carrier has 
assumed the payment of the compensation, the insurance carrier shall 
be subrogated to all the rights of the employer under this section." 


STATEMENT OF POINTS 


1. There has been no judicial determination that plaintiff's injuries 
were the result of the negligence of Roscoe-Ajax and as between these 
parties this defense fails. 

2. Assuming that plaintiff's injuries were the result of the 
negligence of Roscoe~Ajax, the language of the subcontract compels 
indemnification for the sums paid in settlement plus attorneys' fees 
and expenses. 


SUMMARY OF ARGUMENT 


The only defense raised by Moses-Ecco to indemnification under 


the subcontract was that its terms would not provide indemnity to Roscoe- 


Ajax for loss resulting from negligence. The negligence of Roscoe~Ajax 
was not determined on the trial of plaintiff's complaint. Moses-Ecco 
introduced no evidence of the negligence of Roscoe-Ajax at the trial on 
the third-party complaint. The Trial Judge did not make a finding that 
plaintiff's injuries resulted from the negligence of Roscoe-Ajax but 


pointed out that even in the presence of such negligence the subcontract 
would require indemnity. 
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The language of Paragraph 7 of the Subcontract contains no ambiguity 


and is subject to only one interpretation. The Court should therefore 
accord the language its plain meaning and refrain from applying the 
principles of judicial construction to it. Strict construction of the 
language, however, will not defeat indemnity here because the language 
unequivocally states the intention of the parties to cover the type of 
claim made by the plaintiff against Roscoe~Ajax. 


ARGUMENT 


I 


THE INDEMNIFYING LANGUAGE OF THE SUBCONTRACT 
IS NOT SUBJECT TO JUDICIAL CONSTRUCTION 
The right of indemnity is recognized in the District of Columbia 
and is not against public policy. Washington Gas Light Co. v. District of 


Columbia, 161 U.S. 316, 16S.Ct. 564; George A. Fuller Co. v. Otis 


Elevator Co., 245 U.S. 489, 38 S. Ct. 180; Chesapeake Beach Railway Co. 
v. Hupp Automatic Mail Exchange Co., 48 App. D.C. 123; George's Radio, 
Inc. v. Capital Transit Co., 75 U.S. App. D.C. 187, 126 F. 24 219; 
Maiatico v. Hot Shoppes, Inc., 109 U.S. App. D.C. 310, 287 F. 2d 349. 
The language of an indemnity agreement is therefore entitled to 
enforcement in accordance with its plain meaning. The Courts should 
only undertake to apply the principles of judicial construction to the 
language of the contract where an ambiguity exists or the language is 
reasonably entitled to two interpretations. Stinson v. New York Life 
Insurance Co., 83 U.S. App. D.C. 115, 167 F. 2d 233; Zellan v. Cole, 

87 U.S. App. D.C. 9, 183 F. 2d 139; Columbia Hospital for Women and 
Lying-In Asylum v. United States Fidelity & Guaranty Co., 88 ‘U.S. App. 
D.C. 251,188 F. 2d 654. : 
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The indemnity provisions of the subcontract in the instant case 
are quoted as follows: 


"7? The Subcontractor agrees in the performance 
of this contract to observe and comply with all laws, 
ordinances and regulations of all constituted authorities 
relating to the manner of doing the work under this 
contract or to the materials supplied therein, and shall 
also provide and maintain the necessary protection to 
his employees, other employees, and the public; that he 
will at all times indemnify and save harmless the Owner 
and the Contractor against any loss, because of injury 
or damage to persons or property arising or resulting 
from the performance of this contract, including any_ 
and all loss, cost, damage or expense which the Owner 
and/or Contractor may sustain or incur on account of 
any claim, demand or suit made or brought against 
them or either of them by or on behalf of any employee 
of the Subcontractor, or by or on behalf of any person 
injured by the Subcontractor, his servants, agents or 
employees, or in case of any claim being made or 
action instituted for any act or omission of the Sub- 
contractor resulting in injury or damage to persons 
or property, and a proper and sufficient amount of 
the contract price may be retained by the Contractor 
as his indemnity pending the determination, settlement 
or adjustment of any such claim or suit. 


The Subcontractor agrees to carry public liabili 
and property damage insurance protecting the Contractor 
against injury to persons or property happening in con- 
nection with the performance of the subcontract and also 
workmen's compensation insurance in connection with 
its agents, servants, employees or others hired or 
employed by or for the Subcontractor in performance of 
the subcontract in a company satisfactory to the Contractor, 
and to furnish the Contractor within five days after the 
signing of this subcontract and before commencing work 
thereunder, written evidence of such insurance." (Emphasis 
supplied.) 


It is undisputed that the plaintiff was an employee of the sub- 
contractor employed in the performance of the subcontract at the time of 
his injury. It is also undisputed that Roscoe-Ajax is the contractor 
referred to in the above language. Moreover, the language lends itself 
to only one interpretation, i.e., that it was the intention of the parties 
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to place the burden of all injuries suffered by employees of the sub- 
contractor on the subcontractor particularly in view of the language 
requiring the subcontractor to carry public liability insurance protecting 
the contractor. This was merely a means of assigning this part of the 
cost of contruction and formed a basis upon which these two rather large 
companies in the construction business agreed to do business. ‘The 
agreement does not affect the liability of either party to third persons 
for injuries resulting from the negligence of either party. The rights 

of third parties being uneffected and no ambiguity existing as to who 
should ultimately bear the burden of the cost of injuries to employees of 
the subcontractor, the language is entitled to enforcement in accordance 
with its plain meaning and the Court should not undertake to rewrite the 


agreement between the parties by application of the principles ¢ of judicial 


construction. Chesapeake Beach Railway Co. v. Hupp Automatic Mail 
Exchange Co., supra; Minneapolis-Moline Co. v. Chicago M. St. P. & P. 
R. Co., CCA 8, 199 F. 2d 725; Princemont Construction Corp. v. 
Baltimore & Ohio Railroad Co., (Mun. App. D.C.) 131 A. 2d 877. 


0 


THERE HAS BEEN NO JUDICIAL DETERMINATION THAT PLAINTIFF'S 
INJURIES WERE THE RESULT OF THE NEGLIGENCE OF ROSCOE+AJAX 


Roscoe-Ajax emphatically denied that it was negligent mi alleged 
in the complaint. The claims of the plaintiff were vigorously defended 
through one trial and until near the end of the second trial. The evidence 
on how the injury occurred was sharply conflicting. Indeed, the Trial 
Judge indicated some doubt as to the sufficiency of the plaintiff's 
evidence by taking under advisement defendant's motion for a directed 


verdict at the close of plaintiff's evidence. 
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The settlement of plaintiff's claims by Roscoe-Ajax, after renewing 
its demand upon Moses-Ecco to assume the defense as required by the 
provisions of the subcontract, should not be construed as an admission 


of negligence by it. The law favors compromise and settlement of claims 


and it would be manifestly unfair to hold a defendant negligent, as a 


matter of law, for settling a claim based upon alleged negligence. Uline 
v. Uline, 92 U.S. App. D.C. 281, 205 F. 2d 870; Clark v. Barlow, 74 App. 
D.C. 328, 122 F. 2d 337, certiorari denied 62 S.Ct. 188, 341 U.S. 675. 

In fact, the settlement can be interpreted to operate to the benefit of 
Moses-Ecco. Moses-Ecco, as employer of the plaintiff, had a lien on 

the proceeds of the settlement and was entitled to full reimbursement 

for all sums paid by it for workmen's compensation and medical expenses 
under the Longshoremen's and Harbor Workers' Compensation Act, 

33 U.S.C.A. 933. By settling his claim without the approval of his 
employer Moses-Ecco, the plaintiff relinquished all rights to additional 
benefits under the aforesaid Act. Moreover, plaintiff's injuries were 
sufficiently severe to support a very substantial judgment. Indeed, one 
jury expressed the view that the claims were worth approximately 
$120,000. If Roscoe-Ajax had not undertaken to settle plaintiff's claims 
for $45,000, Moses-Ecco might be appealing from a judgment of $120,000, 
or more, rather than the $45,000 paid in settlement. It is submitted that 
the settlement for the sum of $45,000 was made possible by the vigorous 
defense by Roscoe-Ajax and the probability that the plaintiff would not 
recover in the second trial. It is significant that Moses-Ecco does not 


attack the reasonableness of the settlement. 


Moses~-Ecco did not introduce any evidence of the negligence of 
Roscoe-Ajax at the trial on the third-party complaint. Assuming that 
the trial judge could make a finding of negligence on the part of Roscoe- 
Ajax from the evidence presented in the trial on the complaint, Hecht Co. 
vy. District of Columbia, (D.C. Mun. App.) 139 A. 2d 837, the memorandum 
opinion of the trial judge contains no such finding. Even in the presence 
of an assumption or finding that Roscoe-Ajax was negligent in the trial 
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on the complaint, such an assumption or finding would not be res judicata 
and binding upon the parties in the trial on the third-party complaint. 
General Heating Engineering Co. v. District of Columbia, (decided 
March 15, 1962; petition for rehearing En Banc denied May 14, 1962) 
___U.S. App. D.C.__, 301 F. 2d 549; George A. Fuller Co. v. Otis 
Elevator Co., supra; Lowrey v. Muse, (D.C. Mun. App.) 151 A. 2d 263. 


It is submitted that a reasonable interpretation of the trial judge's 
memorandum opinion is to the effect that Roscoe-Ajax was not negligent 
in the cause of plaintiff's injuries but even assuming such negligence the 
language of the subcontract required indemnification. The latter obviously 
was discussed by the trial judge in his memorandum opinion because this 
was the only defense raised by Moses-Ecco to indemnification under the 
subcontract. 


m 


ASSUMING THE SUBCONTRACT IS SUBJECT TO JUDICIAL CONSTRUCTION 
AND PLAINTIFF'S INJURIES ARE DETERMINED TO HAVE RESULTED 
FROM THE NEGLIGENCE OF ROSCOE-AJAX, THE SUMS PAID PLUS 
ATTORNEYS' FEES AND EXPENSES IN DISPOSING OF PLAINTIFF'S 
CLAIM ARE RECOVERABLE UNDER THE SUBCONTRACT | 


A. The Language is Sufficiently Clear to Cover 
the Loss Herein Even When the Principles 
of Strict Construction Are Applied. 


The rule of strict construction of indemnity agreements against 
loss resulting from the indemnitee's own negligence is not new. This 
Court considered the rule as long ago as 1918 in Chesapeake Beach 


Railway Co. v. Hupp Automatic Mail Exchange Co., supra. In that case 
this Court considered the following language of an indemnity agreement: 


"The party of the first part further agrees to 
indemnify and save harmless the party of the second 
part for any and all loss, damages, and injuries which 
may be caused to or sustained by persons or property, 
either directly or indirectly, or which may in any way 
arise or grow out of the operations of said party of 
the first part under this agreement, including damage 
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to the property of the party of the second part and 

injury to its employees; and said party of the first 

part further agrees at its own cost and expense to 

defend any claims, suits, or actions which may be 

brought or instituted against said party by reason 

[of] said operations, and agrees to pay any sums 

which may be required to settle any such claims, 

suits, or actions, and to satisfy any decree or 

judgment which may be rendered therein against 

said party of the second part." 

As in the instant case, counsel for the indemnitor argued that the 
agreement would not cover claims resulting from the indemnitee'’s own 
negligence and that activity "arising or growing out of the operations 
under the agreement" must constitute the sole proximate cause of 
plaintiff's injuries before indemnity could be permitted. This Court 
rejected these arguments, construed the contract to expressly provide 
for injuries flowing from the indemnitor's negligence and ordered 


indemnity. 


The Chesapeake Beach Railway case is the controlling decision on 
this subject in the District of Columbia. The Municipal Court of Appeals 
for the District of Columbia has followed the rule laid down in that case 
as precedent, in its decision in Princemont Construction Corp. v. 
Baltimore & Ohio Railroad Co., supra. That Court's decision in 
District of Columbia v. General Heating Engineering Co., (D.C. Mun App.) 
168 A. 2d 903, also follows the same principles. 


Maiatico v. Hot Shoppes, Inc., supra, is not contrary to the above 
cases. The Maiatico case did not involve an indemnity agreement. This 
Court described the issue presented there by stating that"... The 
parties were not contracting with respect to any subject except the 
matter of who was to take the necessary steps to render the leased 
premises usable." The Court's gratuitous remarks concerning 


indemnification and principles of judicial construction relating to this 
subject were unnecessary to its decision. Indeed, the familiar rules of 
strict construction referred to are essentially the same as those argued 


and considered by this Court in the Chesapeake Beach Railway case. 
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B. There is no Valid Distinction Between the 
Chesapeake Beach Railway Co. and Princemont 
Construction Corp. Cases and the Instant Case. 


Moses-Ecco argues that cases involving indemnity under railway 


contracts are not analagous to the instant case because the railroad has 
a right to protect itself against the greater exposure to claims resulting 
from additional persons and activity on its property. This is not a valid 
distinction. | 


This Court is fully aware that it is a common practice now pre- 
vailing in the District of Columbia for an injured employee of one 
contractor to accept Workmen's Compensation benefits from his 
employer and sue one or more other contractors on the job site for 
negligence under the common law. This procedure has become so 
prevalent that Judge Washington has deemed it desirable to make the 
following comments: 3 

"|. . There is an increasing tendency, it would ~ 

seem, for workmen who have been injured and who have 

received (or have been offered) Workmen's Compensation 

benefits by their own employers to bring suit for damages 
against other employers of men working on the same job 

site, claiming that the negligence of these others produced 

the plaintiff's injuries. Such suits are brought under the 

claimed authority of statutory provisions for recovery 

against 'third-party' tortfeasors.""’ Smith v. John B. Kelley, 

Inc., 107 U.S. App. D.C. 140, 275 F. 2d 169. 

Considering Paragraph 7 of the Subcontract as a whole, it is 
difficult to reach any other conclusion but that the parties were aware 
of the additional exposure to loss and considerable inconvenience from 
claims by employees of the subcontractor. This exposure constituted a 
substantial risk to the contractor and owner and the costs of such risk 


would have to be anticipated and provided for in the plans and contracts 
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for this new building. This is just what the parties to the subcontract 
did by use of the language of Paragraph 7. In essence, they agreed as 
follows: 
1. The subcontractor would carry Workmen's 
Compensation insurance to provide benefits for its 
injured employees. 
2. The subcontractor would indemnify and hold 


harmless the owner and/or contractor for any and all 


loss, cost, damage or expense which the owner and/or 


contractor may sustain or incur on account of any claim, 
demand or suit made or brought against them or either 
of them by or on behalf of any employee of the sub- 
contractor. 

3. The subcontractor agreed to carry public 
liability insurance protecting the contractor against 
injury to persons happening in connection with the sub- 


contractor's employees. 


It should be noted that the latter two of the above agreements were 
necessary in order that the first agreement make any sense. Otherwise, 
the subcontractor as the employer of its injured employee, having paid 
Workmen's Compensation benefits would be subrogated to the employee's 
claim to the extent paid and could seek reimbursement from the owner 
and/or contractor pursuant to 33 U.S.C.A. 933. This would result in the 
owner and/or contractor paying the cost of Workmen's Compensation 
insurance coverage for the subcontractor's employee as part of the 
consideration for the subcontract and still being exposed to a claim 
arising out of the same injury to reimburse the subcontractor for sums 
paid by it for compensation benefits. In the absence of the last two 
agreements above, the contractor conceivably would carry its own 
Workmen's Compensation insurance coverage on the employees of the 
subcontractor and would thus be immuned from further claim of the 
injured employee under 33 U.S.C.A. 904 and 905. This latter practice, 
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however, would tend to contravene the spirit of the Workmen's | 
Compensation Act which undertakes to impose the initial liability for 
benefits directly against the employer of the injured employee. 


C. Workmen's Compensation Benefits as Plaintiff s 
Exclusive Remedy Against Roscoe-Ajax Would Not 
Be Dispositive of the Claim for Indemnity. 


Counsel is sympathetic toward the views stated by Moses-Ecco in 
its argument that Workmen's Compensation benefits was plaintiff's 
exclusive remedy against Roscoe~Ajax. Counsel for Roscoe-Ajax made 
a motion for a directed verdict on these grounds to two trial judges. 
These motions were denied by both judges. A holding by this Court that 
Workmen's Compensation benefits is the exclusive remedy against the 
contractor and all others not considered a stranger to the employment 
would seem to make sense and might bring order out of the present chaos. 
This Court has not passed directly on this issue, but see Buschow v. 
Anthony Izzo Co., 105 U.S. App. D.C. 291, 266 F. 2d 695. 


The exclusive remedy argument, however, would not be dispostive 
of the instant case. Roscoe-Ajax made every effort to press this defense 
upon the Trial Court. There existed no real basis for the belief that the 
trial judges were in error in denying the motions based on this defense. 
If Moses-Ecco had sufficient confidence in the exclusive remedy theories 
as a complete defense to plaintiff's claim, it should have assumed the 
defense, as requested, and relieved Roscoe-Ajax of the risk of successfully 
appealing on this issue from a judgment perhaps substantially greater 
than the amount of the settlement. There is no contention that Roscoe- 
Ajax was guilty of bad faith in entering into the settlement. | 


D. Plaintiff's Injuries Need not be the Proximate Result 

of Activity "Arising or Resulting from the Performance 

of the Subcontract," to Permit Indemnity. 
Moses-Ecco contends that the language providing for indemnity for 


all claims "arising or resulting from the performance of the subcontract" 
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is equivalent to claims proximately caused, in a strict legal sense, by 
such activity. In the Chesapeake Beach Railway Co. case, this Court 
rejected this argument stating: 


" |. . His injury befell him while he was performing 
service for the Hupp Co. and it arose at least indirectly 
out of the operations of that company; therefore it 
produced one of the losses contemplated by the contract." 


In the Princemont Construction Corp. case, the Municipal Court of 
Appeals for the District of Columbia considered the identical issue and 
stated as follows: 


"Princemont also contends that its claim against 
the Railroad had no connection with and did not arise 
out of its use of the railroad siding. Apparently its 
argument is that it must be shown that the use of the 
siding was a cause of the accident from which the claim 
arose, otherwise the claim is not barred. We find this 
argument lacking in merit. The phrase 'in connection 
with or growing out of the use of said premises’ connotes 
a relationship between the use of the premises and the 
claim but not a causal relationship. At the time of the 
accident Princemont was unloading cement by means 
of the portable unloader pursuant to the terms of the 
agreement. We think this is sufficient to support the 
trial court's finding that the claim was for a loss in 
connection with or growing out of the use of the 
railroad siding." 


In Chicago & N.W.R. Co. v. Chicago Packaged Fuel Co., (CCA 7) 
183 F. 2d 630, the Court pointed out that there was considerable force in 


the contention "that negligence of either party does not enter into the 
case because the injury to the employee . . . resulted from or arose in 
connection with one of the contractor's operations against which he agreed 


to hold defendant harmless." 


E. In Applying the Principles of Judicial Construction to 
This Subcontract the Court Should not do Violence to the 
Intention of the Parties as Expressed by its Language. 


Thus far the Courts in the District of Columbia have exercised 
restraint in dealing with indemnity agreements. There is nothing 


15 


inherently evil in such contracts. They do not affect rights of third persons. 
The argument that one party will be less careful is no longer valid in 

this era of comprehensive industry-wide insurance coverage. There is 
nothing insidious about a negligent person receiving indemnification from 
another source. Indeed, liability insurance contracts are designed for 

this purpose and are considered wholesome for the community. Moreover, 
this Court has formulated a rule of law that will imply the right of 
indemnity to a negligent person where his negligence has been described 


as "passive or secondary" in nature. George's Radio, Inc. v. Capital 


Transit Co., supra. 


This Court should weigh the practicalities and realities involved in 
the area under consideration. The parties hereto should be free to 
contract with each other as they desire, assuming they have contractual 
capacity and they do not venture into an area prohibited by law. Indemnity 
is not prohibited by law and lack of contractual capacity is not raised. 
Therefore this Court should not attempt to rewrite the contract for the 
parties, Minneapolis-Moline Co. v. Chicago M. St. P.& P. R. Co., supra, 
or engage in such legal gymnastics as to create hidden traps or pitfalls 
for business and industry in this field. Laymen seeking a basis on which 
they can agree to do business with one another will surely be amazed to 
learn that the Courts in some jurisdictions will not permit them to make 
use of the term "all claims" without the risk of omitting the most 
important type of claim. Batson-Cook Co. v. Industrial Steel Erectors, 
(CCA 5) 257 F. 2d 410. : 


Strict but realistic construction of indemnity agreements against 
indemnification or loss resulting from the indemnitee's negligence has 
been the law in the District of Columbia since 1918. But strict con- 
struction is not an end in itself and should not be used to make a mockery 
of an honest effort of these parties to freely contract in such a manner 
to undertake certain work on a project with reasonable assurance that 
they have planned and provided for all costs involved. : 
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F. An Award of Reasonable Attorneys' Fees, 
Expenses and Costs in Addition to the Sum Paid 
in Settlement to Roscoe-Ajax Was Proper. 


The language of Paragraph 7 of the Subcontract provides that in 
addition to indemnifying the owner and the contractor against any and all 
loss sustained or incurred on account of any claim, demand or suit made 
or brought against them by an employee or the subcontractor, the sub- 
contractor would pay all cost, damage or expense incidental thereto. In 
addition to the requirement of payment of attorneys' fees and expenses as 
outlined by the plain language of the subcontract, there is ample authority 


for including these items where indemnification is ordered. McKenzie v. 
Underwood, 21 D.C. 126; General Accident Fire & Life Assurance Corp. 
v. Smith & Oby Co., (CCA 6) 272 F. 2d 581; B & G Elec. Co. v. G.E. Bass 
& Co., (CCA 5) 252 F. 2d 698; 27 Am. Jur. Indemnity, Section 27. 


CONCLUSION 


The negligence of Roscoe-Ajax not having been judicially determined , 
the defense that the indemnity agreement will not cover loss resulting 
from the indemnitee's negligence should fail; but, even in the presence, of 
some negligence on the part of Roscoe-Ajax, the language of the sub- 
contract, considered as a whole, is sufficiently clear to provide for 
indemnification for the loss and expense incurred in disposing of plaintiff's 
claim. 

Respectfully submitted, 


JOHN A. BECK 
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No. 16,960 


MOSES-ECCO CO., INC., 


Appellant, 
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ROSCOE-AJAX CORPORATION, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF OF APPELLANT 


The brief for appellee states that absent an affirmative finding of 
negligence the rule in the case of Maiatico v. Hot Shoppes, Inc., 1961, 
109 U. S. App. D.C. 310, 287 F.2d 349, which is the majority rule, has 
no application to the facts herein. Then appellee proceeds on the hy- 
pothesis that the parties involved actually agreed that the Contractor 
would be indemnified for its own negligent acts. Neither proposition, it 
is submitted, is correct. | 
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In replying to the first point, plaintiffs' complaint, the pretrial 
order and the testimony elicited at the trial concerning the issue of 
liability dealt with the Contractor's alleged negligence in failing to install 
and maintain a proper safety rail. The carpentry work, which includes 
the installation and maintenance of safety rails, was a part of the contract 
the Contractor had agreed to perform with the owner. Although there 
was no finding of negligence in the second trial (the first trial resulted 
in a finding of negligence against the Contractor and a verdict for plain- 
tiffs in the sum of One Hundred Twenty Thousand Dollars ($120, 000.00), 
nevertheless plaintiffs could recover only on a jury finding that the 
Contractor was negligent in failing to install a proper safety rail. The 
trial proceeded and was limited to the acts of negligence set out in the 
pretrial order. Meadow Gold Products Co. v. Wright, 108 U.S. App. 
D.C. 33, 278 F. 2d 867 (1960); Johnson v. Geffen, 111 U.S. App. D.C. 1, 
294 F. 2d 197 (1960). Concluding settlement before this decision was 
reached did not change the basis on which plaintiffs sought recovery, nor 
did it render inapplicable the general proposition of law that a contract 
will not be construed to indemnify the indemnitee for the consequences of 
its own negligent acts unless this intention is clearly and unequivocally 
expressed. 


In reasoning to the soundness of the lower Court's construction of 
the indemnifying language, appellee says that as the Contractor would be 
liable for compensation payments to any of its subcontractors’ employees 
under the Workmen's Compensation Act for the District of Columbia, it 
is reasonable to assume that the Contractor intended to be protected in 
every respect from suits for damages resulting from injuries to employees 
of the Subcontractor on the job, among others, and that the indemnifying 
language in the contract in question was intended to accomplish this result. 
First, it should be pointed out that a contractor who does in fact make 
compensation payments to an employee of the subcontractor under Section 
904 of the Act may nevertheless recover such payments in full from the 


subcontractor. Boyd-Campbell Co. v. United States, D.C. S.D. Tex., 
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1933, 5 F. Supp. 94. Hence, the Contractor's financial interest is pro- 
tected in this respect. In any event, the Subcontractor agreed to and did 
in fact carry Workmen's Compensation Insurance on its employees (J.A. 
126). Next, concerning damage claims, the Subcontractor agreed to 
protect the Contractor from claims arising from the Subcontractor's 
negligence in the performance of its subcontract, including claims of its 
employees. Hence the Contractor need only be concerned with the results 
of its own affirmative negligence for it is otherwise fully and completely 
protected. | 


Appellee's contention that the parties actually intended that the 


Contractor would be indemnified from the consequences of its own neg- 
ligence even in the absence of a clear expression to that effect in the 
Contract is remarkable. The number of employees engaged by the 
Contractor in the performance of its tasks on the construction project, 
its overall supervisory duties of all subcontractors on the job, the lia- 
bility attaching to a general contractor's duty to maintain a reasonably 
safe place to work for all employees on the job (D.C. Code 1961 Ed. i 
Title 36-438), the size of the construction project and the myriad ways 
in which the Contractor could negligently cause injuries to the subcon- 
tractors' employees would materially change, to say the least, the con- 
tract price to cover fairly these contingencies. Suffice it to say that this 
unusual undertaking was not in the contemplation of the parties. More- 
over, the indemnifying language of the contract in question, as discussed 
in detail in appellant's brief, neither contains the express provision that 
the Contractor's negligence is included, nor is this contention otherwise 
clearly and unequivocally revealed. The Courts, therefore, will not 
broaden this agreement to cover the situation at bar for the legal and 
equitable reasons expressed in appellant's brief and also for public 
policy considerations. As heretofore stated, the plaintiffs claimed below 
that the Contractor was negligent in failing to maintain and install a proper 
safety rail and as a result of this negligence they sustained damages. 
They recovered a substantial verdict in the first suit and the Contractor 
rather than risk a similar or more sizeable judgment in the second suit 
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chose to settle with the plaintiffs. To reach over now and place the 
liability for the Contractor's negligence on the Subcontractor absent a 
clear agreement to that effect in their contract would produce a liability 
never intended to be assumed by the Subcontractor and a result in a con- 


struction of the indemnifying language contrary to overwhelming authority. 


CONCLUSION 


For the reasons stated here and in the brief for appellant, it is 
respectfully submitted that the judgment of the lower Court granting in- 
demnity for appellee Roscoe-Ajax Corporation should be reversed. 
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APPFAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING BY THE DIVISION 
OR FOR A HEARING IN BANC 
The petitioner Moses-Ecco Co., Inc. moves the Court pursuant to 
Rule 26 for a rehearing by the Division which heard and decided this 
case, or in the alternative, for a hearing in banc pursuant to 28 U.S.C.A. 
46 upon the following grounds. | 


(1) The construction given by this Court to the indemnify- 
ing language of the contract involved is contrary to universally accepted 
law on construction of indemnity agreements. 


(2) The radical departure from the rule in The Toledo case 
will lead to untoward results. 


(3) The far reaching effects of this Court's decision re- 


specting indemnity agreements generally deserve consideration by the 


full Court. 


The Construction Given By This Court To The 
Indemnifying Language Of The Contract Involved 
Is Contrary To Universally Accepted Law On 


Construction of Indemnity Agreements. 

This Court in its majority decision has construed a contract of 
indemnity to include the indemnitee's own affirmative negligence although 
such obligation was neither expressed nor was such intention shown 
otherwise in clear and unmistakable terms. At one time in the law, as 
stated in Maiatico v. Hot Shoppes, Inc., 1961, 109 U.S. App. D.C. 310, 
287 F. 2d 349, 350, exculpation for one’s own negligence by contract was 
not permitted. Modern law allows such exculpation, however, but only 
if it is "spelled out with such clarity that the intent to negate the usual 
consequences of tortious conduct is made plain." Maiatico, supra, p.- 
350, 287 F. 2d. 


When authorities refer to negligence, as, for example, "one's own 
negligence," as above, or the like, the meaning ascribed is synonymous 
with actual fault or blame for the injury under consideration as dis- 
tinguished from negligence viewed only in a technical or constructive 
sense. This distinction is shown in a situation of primary and secondary 
liability, discussed in George's Radio v. Capital Transit Company, 1942, 
75 U.S. App. D.C. 187, 126 F. 2d 219. 


Every indemnity situation presupposes a negligent indemnitee, 
for an injured party must have a basis on which to predicate his action 
against the indemnitee, and that basis must be negligence in a'common 
law suit for damages. However, a person who is actually at fault for the 


injury sustained will never be granted indemnity in law (implied indemnity) 
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against some other, though equally or more negligent, person. There- 
fore, when consideration is given to release-from-negligence contracts 
these factors must be considered, and the decisive questions is: Was 

the indemnitee's real fault assumed by the indemnitor or was the protec- 
tion afforded merely for vicarious liability, statutory or technical 
negligence? It is an unusual and perhaps extraordinary thing for one 

to assume the consequences of another's own negligence. This construc- 
tion should not be just a reasonable interpretation of the language. It 


should be the only reasonably possible interpretation, and all doubts 


should be resolved against such an interpretation. Volume 175 of the 
American Law Reports, beginning at p. 29. 


"te * * | In the overwhelming majority of the cases the 
result reached by their interpretational efforts can be 
condensed into the simple rule that where the parties 
fail to refer expressly to negligence in their contract 
such failure evidences the parties’ intention not to 
provide for indemnity for the indemnitee’s negligent 
acts. FF Fs" 


The indemnifying language in the case at bar is as follows (J.A. 122): 


"7, The Subcontractor agrees in the performance of 
this contract to observe and comply with all laws, 
ordinances and regulations of all constituted author- 
ities relating to the manner of doing the work under 
this contract or to the materials supplied therein, 
and shall also provide and maintain the necessary 
protection to his employees, other employees, and 
the public; that he will at all times indemnify and 
save harmless the Owner and the Contractor against 
any loss, because of injury or damage to persons or 
property arising or resulting from the performance 
of this contract, including any and all loss, cost, 
damage or expense which the Owner and/or Contractor 
may sustain or incur on account of any claim, demand 
or suit made or brought against them or either of 
them by or on behalf of any employee of the Subcon- 
tractor, or by or on behalf of any person injured by 
the Subcontractor, his servants, agents or employees, 
or in ¢ase of any claim being made or action instituted 
for any act or omission of the Subcontractor resulting 
in injury or damage to persons or property, and a 
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proper and sufficient amount of the contract price | 
may be retained by the Contractor as his indemnity 
pending the determination, settlement or adjustment 
of any such claim or suit." 
The general principle of law applicable to the construction of this 
language may be stated as follows: "It is well settled that a contract of 
indemnity will not be construed to indemnify the indemnitee against 


losses resulting to him through his own negligent acts where such inten- 


tion is not expressed in unequivocal terms." Southern Bell Tel. & Tel. 
Co. v. Mayor and Bd. of Aldermen, 1935, 5th Cir., 74 F. 2d 983, 984-5. 


The majority opinion omits a very significant phrase in that part 
of its opinion on p. 4 which comments on the phraseology used in the 
contract under consideration. The omitted phrase is: "arising or re- 
sulting from the performance of this contract." It is this phrase which 
narrows the scope of the indemnity agreement to claims arising or re- 
sulting from the performance of the subcontract, which is the performance 
of the Sree contract. There is no dispute that the plaintiff in the 
Court below was injured as a result of faulty carpentry work, which was 
performed pursuant to the main contract by the contractor. To include 


this negligence, the majority would have the contract read in this manner: 


"The subcontractor agrees * * * that he will indemnify 
* * * the contractor * * * because of injury to persons 
* * * arising or resulting from the performance of 
this contract [or the main contract by the contractor] 
including * * * any claim * * * brought * *** by any 
employee of the subcontractor, [even though caused 
or occasioned by the negligence of the contractor ]." 


: For other authorities stating this general principle in other ways see: 
Batson-Cook Company v. Industrial Steel Erectors, 5th Cir., 257 F. 2d 410 
Standard Ins. Co. of New York v. Ashland Oil & Refining Co., 10th Cir., 186 F. 2d44 
Standard Oil Company of Texa Company of Texas v. Wampler. 5th Cir., 218 F. 2d 768 
Kansas City Power and Light Co. v. Federal Construction Corp., 1961 Mo., 351SW, 2d 741 
Penn. R. Co. v. Indiana Belt R. Co., 159 F. Supp. 19, aff'd 7th Cir., 261 'F. 2d 939 
Haliburton Oil Well Cementing Co. Cementing Co. v. Paulk. 1950, 5th Cir., 180 F. 2d 79 
City of Boston v. Boston Edison Company, 195 1958, 1st Cir., 260 F. 2d 872. 


i) 


The words in brackets add an entirely new dimension to the con- 
tract, giving it the positiveness required by law to reach the conclusion 
that the subcontractor agreed to indemnify the contractor even for his 
own affirmative negligent acts. Batson-Cook Company v. Industrial 
Steel Erectors, 1958, 5th Cir., 257 F. 2d 746. However, the contract 
under consideration here does not contain words such as added above. 
It reads as follows: 

"The subcontractor agrees * * * that he will indemnify 
* * *the contractor * * * because of injury to persons 
* * * arising or resulting from the performance of 
this contract, including * * * any claim * * * brought 
* * * by any employee of the subcontractor,". 

The apparent purpose of the phrase "arising or resulting from the 
performance of this contract" is to protect Roscoe-Ajax from persons, 
including Moses-Ecco employees, for injuries caused by the actual 
negligence of Moses-Ecco during the performance of the subcontract, 


i.e., the SEER work, but for which Roscoe-Ajax may also be liable in 
a technical or secondary sense because of its legal liability as a general 


contractor. This is not only one interpretation of the clause but it is the 
most reasonable one. Not only was the word "negligence" omitted in the 
language involved but this Court in construing the language to include it 
gave the broadest possible meaning to the word. 


Admittedly, the loss arose out of the performance of the main con- 
tract by Roscoe-Ajax, and its sole negligence was charged as the cause 
thereof. With two apparent interpretations open to the Court, it chose the 
interpretation allowing exculpation for the actual fault of Roscoe-Ajax, 
stating that the language was "plain" (p. 4) to cover this loss, and citing 
General Acc. F & L. Assur. Corp., Ltd. v. Smith & Oby Co., 272 F. 2d 
581 (6th Cir., 1959). 


The clearly distinguishing feature of the contract under considera- 


tion in General Acc. F. & L. Assur. Corp., Ltd. v. Smith & Oby Co., 
supra, is the language "arising from any cause or for any reason 
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whatsoever." Indeed, that Court to stress the obvious significance of 
these words italicizes them in its discussion on p. 585, (272 F..2d) and 
then goes on to say that it is difficult to see how more comprehensive 


language could have been used. No such words appear here. 


The majority opinion states (p. 5) that to exclude losses caused 


by Roscoe-Ajax' negligence would in effect emasculate the clause, 
depriving it of virtually the only meaning it could possibly have. On 

the contrary, Roscoe-Ajax rightly sought protection from claims from 
Moses-Ecco's employees, among others, for injuries arising from the 
performance of the subcontract for which it could be liable in a technical 
or constructive sense as distinguished from its own real fault., Courts 
have distinguished the character of the negligence precisely this way in 
granting indemnity implied inlaw. For example, if suit were to be 
brought here against Roscoe- -Ajax by an employee of Moses- Ecco for 
Roscoe-Ajax's negligence in failing to provide a reasonably safe place 
to work (D.C. Code, Title 36-438, 1961 Edition), or allowing an unsafe 
condition to exist which place was actually rendered unsafe by the af- 
firmative negligence of Moses-Ecco, then Roscoe-Ajax would be liable 
in the technical sense — it would be negligent — but it would have a right 
of indemnity under this contract against Moses-Ecco. There, Roscoe- 
Ajax would not seek indemnity as a result of its own affirmative negligence 
causing the injury, rather for its statutory or technical negligence. 

This is the type of protection that Roscoe-Ajax would and should get 
under this contract. Another example was set forth in a case filed in 
this Court but settled before argument in Wallace, et ux. v. W. G. Cornell 
Co., Inc. v. James Parreco & Sons, No. 16,605 (C.A. No. 2156-59). In 
that case, an employee of the excavator was injured as a result of an 
excavator's negligence in failing to provide proper shoring for a trench 
in which he was working. He sued W. G. Cornell Co., which in turn had 
subcontracted the excavation work to his employer, because of a breach 
of the "nondelegable" duty to provide a safe place to work. Obviously, 
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the actual tort feasor was his employer, whom he could not sue directly 


because of the exclusive provisions of the Workmen's Compensation Act 
for the District of Columbia (D.C. Code, Title 35-501, et seq., 1961 Edi- 
tion), but nevertheless obtained common law damages through this 


circuitous but legal maneuver. Indemnity was allowed. This situation 
may be varied and multiplied many times, but it demonstrates the type 
of liability from which the general contractor has the need of protection. 
It certainly needs no protection from the subcontractors from the conse- 
quences of its own negligence, particularly on a construction project 
where all trades are working in a joint endeavor. 


Moreover, there is no claim, nor could such be made in good faith, 
that the Subcontractor received additional remuneration for its rather 
extraordinary assumption of the contractor's actual negligence, which 
the majority held was plainly in the agreement. 


In summary, this clause adequately protected the Contractor for 
liability for injuries caused to the Subcontractor's employees and others 
by the negligence of the Subcontractor for which the Contractor may be 
liable because of the statutory or other obligations it assumed as general 
contractor. It did not mean to relieve the Contractor from the conse- 
quences of its own tortious conduct. The construction given by the 
majority is harsh and unjust. 


2. The Radical Departure From The Rule In The 
Toledo Case Will Lead To Untoward Results. 
As stated by Judge Miller in his well-reasoned dissent, the 
majority have in effect substituted "prudence" in settlement in place of 
proof of a potential liability as a necessary element in obtaining indem- 


nity, when "prudence" was intended merely to be a supplement thereto. 


Roscoe-Ajax denied that it was negligent and that it was therefore 
legally liable to pay damages to plaintiff; offered no proof of any 


potential liability to plaintiff but entered into a settlement which must 
be viewed under the circumstances as voluntary and gratuitous. As 
Judge Miller states on p. 17: 


"Hence, their failure to appreciate the full mean- 
ing of the term ‘prudent settlement’ has led the major- 
ity into confused thinking. Their opinion indicates, I 
repeat, that the only consideration entitled to weight’ 
is whether the amount paid in settlement was reason- 
able in relation to the plaintiff's injuries and his 
demands. They fail to realize that no matter how 
reasonable a settlement may be in that respect, it is 
not a ‘prudent’ settlement for which the indemnitee | 
is entitled to recover from the indemnitor unless the 
indemnitee was obliged to pay it because of potential 
liability arising from its negligence. Thus, the ma- 
jority are in effect saying the indemnity agreement | 
does more than protect Roscoe-Ajax against its own 
negligence; they are saying it actually indemnifies | 
Roscoe-Ajax against allegations of negligence, 
frivolous or otherwise. To impute such an intent to’ 
Moses-Ecco from the terms of the agreement is, to 
say the least, unrealistic." 


Projecting the rule of the majority in this respect, we may well 
find situations where indemnitees enter into settlements with injured 
parties for the sole reason of avoiding a long and expensive trial, and 
where no negligence could be proven, and thereafter seeking indemnity 
by merely showing that settlement was prudent. The majority states: 


(pp. 5, 6) 


"* * *. Support for this view is rested on the follow- 
ing language of the Court of Appeals for the Second : 
Circuit: 


‘A claim for indemnity . . . requires that © 
an actual liability be sustained by the indemnitee, 
and if he settles a claim without a determination 
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of the rights in question, he bears the risk of 
proving an actual liability in the action over for 
indemnity.’ [The Toledo, 122 F. 2d 255, 257 
(2d'Cir.), cert. denied, 314 U.S. 689 (1941).] 


We think, however, that this must be read to mean 
only that, if an indemnitor challenges a settlement as 
imprudent, the indemnitee must justify it as prudent. 


* * #1 

Certainly, there must be at least a showing of a potential liability 
between Roscoe-Ajax and the plaintiff for indemnity to be allowed. 
None was shown here, but the majcrity opinion has in effect now elim- 
inated this requirement in indemnity suits. It is submitted that this is 
a radical departure from well established law. 


3. The Far Reaching Effects Of This Court's Decision 
Respecting Indemnity Agreements Generally Deserve 
Consideration By The Full Court. 

The language has been construed to indemnify the Contractor for 

his own negligent acts, including claims by employees of the Subcon- 


tractor, but the main thrust of the decision is the complete exculpation 


given the Contractor, which can apply to injuries to any person, includ- 


ing pedestrians who happen to pass by the project during its construction. 
In such a case, if a pedestrian were injured when a hammer dropped 
from the hands of an employee of the Contractor striking him on the 
head, by this Court's decision, the Subcontractor , hexe-tke-piusrber, and 
any other subcontractor could be called upon to ultimately respond in 
damages. It is submitted that neither party had in mind the result 
reached by this Court. Moreover, the majority's reliance also on 
Chesapeake Beach R. Co. v. Hupp Automatic Mail Exchange Co., 48 App. 
D.C. 123, 128-9 (1918) is misplaced, and the distinction is ably pointed 
out by Judge Miller in his dissent on p. 22: 


"This case is quite different. Moses-Ecco was 
not a tenant whose employees might by their presence 
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add more hazard to Roscoe-Ajax's operations. It was 
engaged to do a part of the general work, and to some 
extent its employees were bound to use facilities fur- 
nished by Roscoe-Ajax. It was alleged that one of 
these facilities was defective, through the sole negli- 
gence of Roscoe-Ajax, and caused the injury. To ap- 
ply the ruling of the Chesapeake case to this situation 
would be to extend its doctrine beyond the facts with 
which it dealt, and would be contrary to the general 
rule which is followed in an overwhelming majority’ 
of the cases." 


For the foregoing reasons, it is respectfully submitted that the 


petition for rehearing by the Division or for a hearing in banc should be 


granted. 


Respectfully submitted, 


CHARLES E. PLEDGER, JR. 
JUSTIN L. EDGERTON 
JOHN F. MAHONEY, JR. 
R. HARRISON PLEDGER, JR. 


925 Washington Building 
Washington 5, D. C. 


Attorneys for Appellant. 
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CERTIFICATE OF GOOD FAITH 


I certify under the provisions of Rule 26 of this Court 


that the above petition is presented in good faith and not for 


purposes of delay. 


——————— 
John F. Mahoney, Jr. 


CERTIFICATE OF SERVICE 


Service of a copy of the foregoing petition was made 
upon John A. Beck, Esq., Southern Building, Washington 5, 
D.C., attorney for appellee, this 7th day of June, 1963. 


—— 
John F. Mahoney, Jr. 
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Proceeding 
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filed. 


Order granting defts Roscoe-Ajax Construction Co. and Roscoe- 
Ajax Corp. leave to file and serve a summons and a third party 
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(N) Hart, J. 


Third party complt. filed. 


Third party summons, copies @) and copies (2) of 3rd party 
complt to Mosses-Ecco Co., Inc. & Albert Detweiler. Both 
3rd party defts ser 8/7/59. 


Answer of defts to amended complt; c/m 8/10/59. _ filed. 
Interrogatories by pltfs to defts; c/m 8/14/59. _ filed. 


Answer of 3rd party deft Moses Ecco to 3rd party complaint 
and complaint, c/m 9-3-59. App. Pledger, Edgerton & Rich- 
ardson filed. 


Motion of 3rd party deft Detweiler to quash service and dis- 
miss complaint, Affidavits (3), P & A,c/m 9-3-59, Notice; 
M.C. 9-4-59 App Pledger, Edgerton, Richardson filed. 


Opposition of defts to motion to quash and dismiss by third 
party deft Detwiler; P & A,c/m 9-10-59 filed. 


Motion of defts and 3rd party pltfs to amend 3rd party com- 
plaint; P & As and Exhibits (2) to correct name to Charles 
Elbert Detwiler. filed. 


Order granting motion to amend third party complaint (N) 
Keech, J. 


Consent order granting motion of Charles Elbert Detwiler, 
third party deft to quash service of process; (N) Micro 
10/13/59 Holtzoff, J. 


Amended 3rd party complaint; c/m 9/25/59 filed. 


Third party summons, copy (1) and copy (1) of 3rd party com- 
plaint to 3rd party deft #2. Ser 10/26/59 


Answer of deft #1 to interrogatories of pltfs; c/m filed. 


Notice by pltfs to take deposition of Vincent Dean and George 
Sanders; c/m 10/29/59. filed. 


Notice of pltfs to take deposition of George Saunders and Al- 
bert Fulk; c/mi11/9/59. filed. 
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Proceeding 


Motion of 3rd party deft #2 to dismiss; notice; c/m 11/10/59; 
affidavit; P&A; appearance of Pledger, Edgerton & Richard- 
son. M.C. 11/13/59 filed. 


Opposition of defts to motion of 3rd party deft. #2 to dismiss; 
c/m 11-16-59.; Pand A; filed. 


Answer of 3rd party Detwiler to amended 3rd party complaint 
c/m 12-1-59 Appearance of Pledger, Edgerton & Richardson 
filed. 


Calendared (N) 


Order denying Motion to dismiss Amended Third Party Com- 
plaint. (N) Keech, J. 


Deposition of Vincent Joseph Dean 11-5-59 for pltffs filed. 


Deposition of George W. Williamson 11-5-59 for defts and 
notice filed. : 


Deposition of Matilda A. Williamson 11-5-59 for defts filed. 
Deposition of Albert Fulk 11-12-59 for pltfis filed. 

Deposition of George Saunders 11-12-59 for pltffs | filed. 
Deposition of George Saunders 12-29-59 for pltff filed. 
Deposition of Charles Elbert Detwiler 12-30-59 for defts filed. 
Deposition of Raymond Grinder 1-28-60 for defts & notice filed. 


Consent order placing on ready calendar with right reserved 

to parties to complete their discovery by July 15, 1960 & with 
right reserved to defts to file motions by July 15, 1960. (AC/N) 
Micro. 6-2-60 (N) Tamm, J. | 


Interrogatories of pltffs to deft; c/m 6-6-60 filed. 


Motion of defts for summary judgment; P&A; c/m 7-8-60; 
affidavit in support; Exhibit; M.C. 7-12-60 filed. 


Opposition of pltffs to motions for summary judgment; c/m 
7-16-60; Exhibit filed. | 
Answers of defts #1 & #2 to interrogatories of pltffs; c/m 
7-21-60 filed. 


Motion of third-party defts for summary judgment; notice; 
P & A; c/m 8-4-60. M.C. 8-4-60. filed. 


Opposition of defts to motion for summary judgment by third 
party deft; P and A; c/m 8-23-60. filed. 
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Proceeding 


Deposition of Charles Thurson Greene, 7/12/60, pp. 1-72. 
filed. 


Memorandum of p and a of 3rd party deft. #1 in opposition to 
motion of deft. #2 for partial summary judgment; c/m 9-1-60. 
filed. 


Deft's three motions for summary judgment withdrawn, per 
ali counsel filed. 


Motion of 3rd party defts for summary judgment withdrawn, 
per all counsel filed. 


Pretrial Proceedings (signed 5-24-61) Pretrial Examiner 


Order ame nding pretrial order as to negligence claimed by 
pltff (AC/N) (N) Matthews, J. 


Notice of pltffs for defts #1 and #2 to produce at trial; c/m 
9-27-61. filed. 


Jury sworn; two alternate jurors; trial respited until October 
11,1961. (Rep. Jack Maher) Jackson, J. 


Trial resumed; same jury and alternate jurors; trial respited 
until October 12,1961 (Rep. Jack Maher) Jackson, J. 


Trial resumed; same jury and alternate jurors; trial respited 
until 10/16/61. (Rep. Jack Maher) Jackson, J. 


Supplemental trial brief of third party defts. filed. 


Trial resumed; same jury and alternate jurors; trial respited 
until October 17,1961. (Rep. by Jack Maher) Jackson, J. 


Trial resumed; same jury and alternate jurors; alternate 
jurors discharged; Jury excused until 10:00 A.M. on October 
18,1961 for further deliberations. (Rep. by Jack Maher) 
Jackson, J. 


Jury resumed it deliberations; Verdict for pltff George W. 
Williamson in sum of $105,000.00 and for Matilda A. William- 
son in sum of $15,000.00 vs. deft Roscoe Ajax Corporation 
(Rep. Jack Maher) Jackson, J. 


Verdict for deft Roscoe Ajax Construction Company, Inc. vs. 
pltffs. by direction of the Court (Rep. by Jack Maher) 
Jackson, J. 


Verdict and judgment by direction of Court for deft Roscoe- 
Ajax Construction Company, Inc. vs. pltffs. (N) Jackson, J. 
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Proceeding 


Verdict for pltff George W. Williamson in sum of $105,000.00 
and for Matilda A. Williamson in sum of $15,000.00 vs deft 
Roscoe-Ajax Corporation. (N) Jackson, J. 


Order granting motion of deft Roscoe-Ajax Corporation fora 
mistrial and a new trial. (AC/N) (N) Jackson, J. 


Trial brief of defts. filed. 
Requested instructions of pltff. filed. , 
Requested instructions of deft. filed. 

Trial memorandum of pltffs. filed. 

Note from jury filed. 


Motion of pltffs to reconsider & vacate order 10-18-61; 
memorandum; c/m 10-20-61; M.C. 10-20-61 filed. 


Opposition of deft #2 to motion to reconsider and vacate order; 
P&A; c/m10-24-61. filed. 


Motion of pltfs to reconsider and vacate order of October 18, 
1961 denied. (N) (fiat) Jackson, J. 


Motion of defts for continuance; P&A; c/m 11-1-61; MC 11-2-61. 
filed. 


Transcript of Proceedings; Vol. I, 10-10-61, pp. 1-109; Vol I 
10-11-61 pp. 112-255; Vol. II 10-12-61, pp. 256-400; Vol. IV, 
10-16-61. pp. 401-526; (Rep. Jack Maher) (Court's copy) filed. 


Motion of defts for continuance denied. (fiat) (N) McGuire C.J. 
Notice of deft #2 for pltff to produce; c/m 11-29-61. filed. 


Jury sworn; two alternate jurors sworn, trial begun; Juror #8, 
Arnold Marcus excused by Court; Alternate juror #1, Samuel 
Cisenfeld takes place of Juror #8; respited to December 6th. 
(Rep. Eva Marie Sanche) Tamm, J. 


Trial resumed; same jury; same alternate; respited to Decem- 
ber 7th. (Rep. Robert I. Henderson) Tamm, J. 


Trial resumed; same jury; same alternate; respited to Decem- 
ber 8th. (Rep. Sanche) Tamm, J. 


Testimony of George W. Williamson, 12-6-61; Vol. II, pp 80- 
97. (Clerk's Copy) (Rep. Henderson) filed. 


Trial resumed; same jury; same alternate; jury discharged; 
case passed for settlement. (Rep't Eva Marie Sanche) Tamm, J. 
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Proceeding 


Consent judgment for pltffs. George W. Williamson and Ma- 
tilda A. Williamson, versus deft., Roscoe-Ajax Corporation, 
in sum of forty-five thousand dollars ($45,000.00) without 
costs. (N) Tamm, J. 


All exhibits returned to counsel, Mr. Bress and Mr. Beck. 


Official transcript of testimony (Testimony of George W. 
Williamson); Vol. I, pp 1 to 79. (Court file) (Rep. Eva Marie 
Sanche) filed. 


Deposit for costs of new trial by Bress $5.00. 


Third party complaint heard, argued, and submitted. (Rep. 
Sanche) Tamm, J. 


Judgment for pltffs vs Roscoe Ajax paid and satisfied per atty 
for pltffs. filed. 


Memorandum opinion granting judgment for third party pltff, 
Roscoe Ajax, on the third party complaint against Moses- 
Ecco Co. and dismissing the third party complaint against 

the deft. Charles E. Detwiler. (AC/N) (Order to be presented) 
Tamm, J. 


Judgment in favor of third party pltff, Roscoe-Ajax Corpora- 
tion, against third party deft, Moses-Ecco Co., Inc., in the 
sum of $46,033.67 plus $5,000.00 attorney's fees and costs; 
third party complaint against third party deft, Charles Elbert 
Detwiler dismissed. (signed 2-9-62) (N) Tamm, J. 


Notice of appeal by Moses-Ecco Co., Inc. from order of 
2-12-62; copies to Frost and Towers; Deposit by Pledger 
and Edgerton $5.00. filed. 


Cost bond on appeal by Moses-Ecco in sum of $250.00 with 
U.S. Fidelity and Guaranty Co. approved and filed. 


Notice of Appeal by Roscoe-Ajax Corporation on order of 
2-12-62; copy mailed to John F. Mahoney, Jr; deposit of $5.00 
by Beck. 


Transcript of proceedings, 12-18-61; pp. 1-38 and 2-9-62, 
pp. 1-9. (Rep. Eva Marie Sanche) (Court Copy) filed. 


Transcript of proceedings, Vol. I, pp. 1-86, 12-5-61; Vol. I, 
pp. 170-340, 12-7-61; Vol. IV, pp. 341-414, 12-8-61. (Rep. 
Eva Marie Sanche) (Court Copy) filed. 


7 
Proceeding 


Transcript of proceedings, Vol. I, pp. 87-169, 12-6-61. 
(Rep. R.I. Henderson) (Court Copy) filed. 


Exhibits 1 and 2 by third party pltff. filed. 


Transcript of proceedings , 12-18-61, pages 1-38 and 2-9-62, 
pages 1-9. (Rep. E.M. Sanche) (Atty's Copy) filed. 


Transcript of proceedings, Vol. I, pages 1-86, 12-4-61; Vol. 
Ill, pages 170-340, 12-7-61; Vol. IV, pages 341-414, 12-8-61; 
(Rep. E.M. Sanche) (Atty's Copy) filed. 


Transcript of proceedings, Vol. Il, pages 87-169, 12-6-61. 
(Rep. Henderson) (Atty's Copy) filed. 


Transcript of proceedings Vol. 1-A, pp 1-9, (Reporter - 
Eva Marie Sanche) (Court Copy) filed. 


Transcript of proceedings Vol. 1-A, pp 1-9, (Reporter - 
Eva Marie Sanche) (Atty's Copy) filed. 


[Filed July 28, 1959] 
AMENDED COMPLAINT 
(For Personal Injuries and Loss of Services) 

1. The claims for relief herein on behalf of the plaintiffs, George 
W. Williamson and Matilda A. Williamson, his wife, against the defend- 
ants, Roscoe-Ajax Corporation and Roscoe-Ajax Construction Co., Inc., 
are each for a sum in excess of Three Thousand ($3,000.00) Dollars, and 
are within the jurisdiction of this Court. 

2. At all times hereinafter mentioned, the defendant , Roscoe-Ajax 
Corporation, or the defendant, Roscoe-Ajax Construction Co., Inc., or 
both, severally or in a joint enterprise or as the agent or alter ego each 
of the other, were contractors for the construction of and were construct- 
ing the Shoreham Hotel annex, called the Shoreham Motor Inn, situated 
near the Shoreham Hotel, 2500 Calvert Street, N. W., Washington, D.C. 

3. On March 23, 1959, and for some time prior thereto ; the plain- 


tiff George W. Williamson was employed as a laborer by Moses-Ecco Co., 
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Inc., a sub-contractor engaged in performing concrete work on the afore- 
said construction job. 

4, On March 23, 1959, while performing labor on the aforesaid 
construction job, the plaintiff George W. Williamson, fell approximately 
five and a half stories, more than fifty feet, down an open chimney shaft 
to the concrete floor of the basement. Said fall was due to the negligent 
installation and maintenance by the defendant, Roscoe-Ajax Corporation, 
or the defendant, Roscoe-Ajax Construction Co., Inc., or both, of railings 
at and near the landing between the fifth floor and the roof level of the 


Shoreham Hotel annex, then under construction as aforesaid, and to vio- 


lations by the defendant, Roscoe-Ajax Corporation, or the defendant, 
Roscoe-Ajax Construction Co., Inc., or both, of the Safety Standards, 
Rules and Regulations for the District of Columbia then in effect con- 


cerning construction. As a result of said fall the plaintiff George W. Wil- 
liamson sustained multiple, sever and permanent physical injuries. 

5. The injuries sustained by the plaintiff George W. Williamson as 
aforesaid included severe fractures of the left leg, knee and wrist, con- 
tusions over the entire body, and other multiple, severe and permanent 
physical injuries; and he has suffered and will in the future suffer great 
physical and mental pain and anguish, and he has incurred and will in the 
future incur substantial expense for hospitalization and medical treat- 
ment , and he has lost and will in the future lose much time from his em- 
ployment, and his earning capacity has been permanently impaired, all 
to the damage of the plaintiff, George W. Williamson, in the sum of One 
Hundred Twenty Five Thousand ($125,000.00) Dollars. 


6. As a result of said injuries, the plaintiff Matilda A. William- 
son, wife of the plaintiff George W. Williamson, has suffered and will in 
the future suffer loss of her husband's services, all to the damage of the 
plaintiff Matilda A. Williamson in the sum of Twenty-Five Thousand 
($25,000.00) Dollars. 

WHE REFORE, the plaintiff George W. Williamson demands judg- 
ment against the defendants, Roscoe -Ajax Corporation, and Roscoe-Ajax 
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Construction Co., Inc., in the sum of One Hundred Posmyce tte Thousand 
($125 000.00) Dollars besides costs. 3 
WHEREFORE, the plaintiff Matilda A. Williamson demands judg- 
ment against the defendants, Roscoe-Ajax Corporation, and Roscoe-Ajax 
Construction Co., Inc., in the sum of Twenty-five Thousand $25 000.00) 
Dollars, besides costs. | 
NEWMYER & BRESS 
By /s/ David C. Bress 


By /s/ Lucien Hilmer _ 
1001 15th Street, N.W. 
Washington, D. CL 


/s/ Raphael G. Urciolo 
421 Fourth Street, N.W. 
Washington, D.C. | 


Attorneys for Plaintiffs 


DEMAND FOR JURY SERVICE 


Plaintiffs demand a trial by jury on all issues herein. 
NEWMYER & BRESS 
By /s/ Lucien Hilmer 


[Certificate of Mailing] 


[Filed Sept. 4, 1959] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


GEORGE W. WILLIAMSON and 
MATILDA A, WILLIAMSON, 


Plaintiffs , 
vs. Civil Action No. 1678-59 


ROSCOE -AJAX CONSTRUCTION CO., INC. 
and ROSCOE-AJAX CORPORATION , 
Defendants, 


vs. 


MOSES-ECCO CO., INC., 
823 Mills Building, 
Washington 6,D.C. 


and 
CHARLES ELBERT DETWILER, 
Third-Party Defendants. 


wee ew SS SS Swe weer” 


ANSWER OF [THIRD-PARTY] DEFENDANT 
MOSES-ECCO COMPANY, INC. 


TO| THIRD-PARTY] COMPLAINT 


First Defense 


The third-party complaint fails to state a claim against defendant 
Moses-Ecco Company, Inc. upon which relief can be granted. 
Second Defense 
This third-party defendant admits the allegations of paragraphs 1, 
2 and 3; denies that the alleged contract of indemnity referred to in para- 
graph 4 obligates it or renders it liable to defendants and third-party 
plaintiffs for any of the injuries, damages, expenses and loss of consortium 
complained of by plaintiffs' denies the allegations of paragraph 5; and de- 
nies each and every other allegation in the third-party complaint against 
it which have not been hereinbefore specifically answered. 
Third Defense 
This third-party defendant avers that the injuries , damages, ex- 
penses and loss of consortium complained of by plaintiffs were caused 
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by the negligence of the defendants and third-party plaintiffs and/ or their 
sub-contractors other than this third-party defendant, and that this third- 
party defendant did not by negligence or otherwise on its part, or that of 
its employees, cause or contribute to cause the accident and results there- 
of complained of by the plaintiffs. : 
Fourth Defense 

This third-party defendant avers that plaintiff George W. William- 
son failed and neglected to exercise due care for his own safety at the 
time and under the circumstances alleged in the complaint and that such 
failure and neglect caused or contributed to cause the alleged accident 


and results complained of. 


Fifth Defense 
This third-party defendant avers that, under the facts and circum- 


stances alleged in the complaint, plaintiff George W. Williamson assumed 
the risk incident to his work. 
PLEDGER, EDGERTON & RICHARDSON 


By /s/ Randolph C. Richardson 
925 Washington Building 
Washington 5,D.C. 


Attorneys for Third-Party Defendant 
Moses-Ecco Co., Inc, 


[Certificate of Service] 


[Filed October 16, 1959] 
AMENDED THIRD PARTY COMPLAINT 


(For Indemnification of Claim, for Personal Injuries 
and Loss of Services or for Contribution Thereto) | 


1. The defendants have been sued in this action for personal injuries 
and loss of services to plaintiffs as more fully recited in a copy of the 
Amended Complaint attached hereto and made a part hereof. | 

2. On March 23, 1959, defendant Roscoe-Ajax Corporation was en- 
gaged as the general contractor in the construction of the Shoreham Hotel 
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Annex, called Shoreham Motor Inn, situated near the Shoreham Hotel, 
2500 Calvert Street, N.W., Washington, D.C. 

3. At the time and place aforesaid, third party defendant Moses- 
Ecco Co., Inc., was engaged as a subcontractor of defendant Roscoe-Ajax 


Corporation, pursuant to a contract dated 24th day of November, 1958, 


in the performance of concrete work on the aforesaid construction project. 
Plaintiff George W. Williamson was employed as a laborer by third party 
defendant Moses - Ecco Co., Inc. Third party defendant Charles Elbert 
Detwiler was the foreman of third party defendant Moses - Ecco Co., Inc., 
on said project and in direct charge and control of the work and activity 

of plaintiff George W. Williamson. 

4, In accordance with the terms and provisions of the above con- 
tract between defendant Roscoe-Ajax Corporation and third party defend- 
ant Moses - Ecco Co., Inc., third party defendant Moses - Ecco Co., Inc., 
agreed to indemnify and save harmless defendant Roscoe-Ajax Corpora- 
tion against any loss, because of injury or damage to persons or property 
arising or resulting from the performance of said contract, including any 
and all loss, claim, demand or suit made or brought against it by or on 
behalf of any employee of the third party defendant Moses - Ecco Co., 
Inc. Item 7 of said contract is quoted as follows: 

7. "The Subcontractor agrees in the performance of this contract 

to observe and comply with all laws, ordinances and regulations of 

all constituted authorities relating to the manner of doing the work 
under this contract or to the materials supplied therein, and shall 
also provide and maintain the necessary protection to his employ- 
ees, other employees, and the public; that he will at all times in- 
demnify and save harmless the Owner and the Contractor against 
any loss, because of injury or damage to persons or property aris- 
ing or resulting from the performance of this contract, including 
any and all loss, cost, damage or expense which the Owner and/or 

Contractor may sustain or incur on account of any claim, demand 

or suit made or brought against them or either of them by or on 
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"behalf of any employee of the Subcontractor, or by or on behalf of 


any person injured by the Subcontractor, his servants, agents or 

employees, or in case of any claim being made or action instituted 

for any act or omission of the Subcontractor resulting in injury or 
damage to persons or property, and a proper and sufficient amount 
of the contract price may be retained by the Contractor as his in- 
demnity pending the determination, settlement or adjustment of any 
such claim or suit. : 

"The Subcontractor agrees to carry public liability and prop- 
erty damage insurance protecting the Contractor against injury to 
persons or property happening in connection with the performance 
of the subcontract and also workmen's compensation insurance in 
connection with its agents, servants, employees or others hired or 
employed by or for the Subcontractor in performance of the subcon- 
tract in a company satisfactory to the Contractor, and to furnish 
the Contractor within five days after the signing of this subcontract 
and before eae work thereunder, written event? of such 
insurance.’ 

5. Defendants aver that if plaintiffs were injured and damages as 
alleged, said injuries and damages resulted from the sole active negli- 
gence of third party defendant Detwiler or the joint negligence of defend- 
ants and third party plaintiffs and third party defendant Detwiler, while 
engaged as employee, agent or servant of third party defendant Moses - 
Ecco Co., Inc. 

WHEREFORE defendants pray for judgment against third es de- 
fendants Moses - Ecco Co., Inc.,and Charles Elbert Detwiler for all sums 
which may be adjudged against defendants in favor of plaintiffs, plus at- 
torneys' fees and costs or a contributable pro rata portion thereof. 

FROST & TOWERS | 


By /s/ John A. Beck 
605 Southern Building 
Washington 5,D.C. 
Attorneys for Defendants 


[Certificate of Mailing] 


[Filed Dec. 1, 1959] 


ANSWER OF THIRD-PARTY DEFENDANT CHARLES ELBERT 
DETWILER TO AMENDED THIRD-PARTY COMPLAINT 


First Defense 
The amended third-party complaint fails to state a claim against 
third-party defendant Charles Elbert Detwiler upon which relief can be 
granted. 
Second Defense 
This third-party defendant admits the allegations of paragraphs 1, 
2 and 3; avers he is without knowledge or information sufficient to form 
a belief as to the truth of the allegations in paragraph 4; denies the al- 
legations of paragraph 5; and denies each and every other allegation in 
the amended third-party complaint against him which have not been here- 
inbefore specifically answered. 
Third Defense 
This third-party defendant avers that the injuries, damages, ex- 
penses and loss of consortium complained of by plaintiffs were caused 
by the negligence of the defendants and third-party plaintiffs and/or their 
subcontractors, and employees thereof, other than third-party defendant 
Moses-Ecco Co., Inc. and this third-party defendant, and that this third- 
party defendant did not by sole active or joint negligence or otherwise, 
cause or contribute to cause the accident and results thereof complained 
of by plaintiffs. 
Fourth Defense 
This third-party defendant specifically avers that the amended third- 
party complaint fails to state a claim against him upon which relief can 
be granted, especially because Public Law 86-171, August 18,1959 "an 
act to amend the Longshoremen's & Harbor Workers' Compensation Act, 
with respect to the payment of compensation in cases where third-parties 
are liable’ provides an exclusive remedy and bars any recovery against 


him under the amended third-party complaint. 
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Fifth Defense 
This third-party defendant avers that plaintiff George W. William- 
son failed and neglected to exercise due care for his own safety at the 
time and under the circumstances alleged in the complaint and that such 
failure and neglect caused or contributed to cause the alleged accident 
and results complained of. 
Sixth Defense 
This third-party defendant avers that, under the facts and circum- 
stances alleged in the complaint, plaintiff George W. Williamson assumed 
the risk incident to his work. 


PLEDGER, EDGERTON & RICHARDSON 
By /s/ Randolph C. Richardson 
* * * 


Attorneys for Charles Elbert Detwiler, 
Third-Party Defendant 


[Certificate of Service] 


[Filed May 25, 1961] 
PRETRIAL PROCEEDINGS 

Tort for personal injuries. 
THE PARTIES AGREE TO THE FOLLOWING STATEMENT OF FACTS: 

On March 23, 1959, the male P, George Williamson, then aged 40, 
while a laborer employed by Moses-Ecco Co., Inc. (hereinafter Moses), 
a concrete sub-contractor, while performing labor during the construc- 
tion of the Shoreham Motor Inn behind the Shoreham Hotel, 2500 Calvert 
St., N.W., Washington, D.C., fell approx. 5 1/2 stories down an open 
chimney shaft to the floor of the basement. The D, Charles Albert Det- 
weiler was Moses' foreman on the job; Roscoe-Ajax Corp. was general 
contractor on the job. 


PLAINTIFFS' CLAIM that the male P was injured and that they were 
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damaged due tothe negligence of the Ds and their violations of the safety 
standards ,rules & regulations for the D of C then in effect concerning 
construction. 

Their contentions as to the negligence of the JDs and their viola- 
tions of regulations, injuries to the male P, special damages and the claim 
of the female P are set out in the statement which is attached hereto, made 
a part hereof, and incorporated herein by reference marked "A". 


DEFENDANTS ROSCOE-AJAX CONSTRUCTION CO., INC. and 
ROSCOE -AJAX CORPORATION admit that Roscoe-Ajax Corporation was 
the general contractor on the project; deny that Roscoe-Ajax Construc- 
tion Co., Inc. was a contractor or had any connection whatsoever with the 
project in question or: was charged with the performance of any services 
thereon; deny any negligence or the violation of safety standards, rules 
and regulations of DC then in effect concerning construction; and deny 
any responsibility or liability for Ps' injuries or damages; assert that 
the Ps' injuries and damages were the result of the male P's sole or con- 
tributory negligence or assumption of the risk of the dangers incident to 
his employment in that he undertook to remove a two-wheeled GEORGIA 
BUGGY weighing approx 216 lbs. from the roof of the project to the 1st 
floor thereof by backing down the stairway pulling the Buggy in front of 
him, losing control of the buggy and permitting his and the Buggy's com- 
bined weight to strike the safety railing at the 5 1/2 landing level at ap- 
prox the same time, asserting that male P should have sought additional 
help or lowered the Buggy by means of a chain hoist which was present 
at the roof and available to him. Furthermore, male P also failed to com- 
ply with and violated Sec. 11-21010-A of the Safety Standards, Rules and 
Regulations - Construction for the D of C. Furthermore, assert that the 


workman's compensation benefits provided to the P by 33 U.S.C. 901, et 


seq. constitute P's sole remedy against D, Roscoe-Ajax Corporation as 
the general contractor and statutory employer of P and further deny that 


Ps were injured to the extent claimed. 
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DEFENDANT ROSCOE -AJAX CORPORATION has filed a third party 
complaint seeking indemnity against Moses and for contribution against D, 
Charles Elbert Detweiler, on the basis that it had entered into a contract 
with Moses for the performance of a complete job of concrete construction 
on the project in accordance with the plant and specifications thereof; that 
male P was engaged as an employee of said Moses in the performance of 
this aforesaid sub-contract at the time of the accident and injuries for 
which this suit is brought, and that shortly before falling thru the railing 
at the 5 1/2 landing, the male P had been ordered by said Detweiler, Moses’ 
superintendent, to go to the roof of the motel and bring down all Georgia 
Buggies thereon . The bases of the liability of said third party D, to wit, 
are claimed to be as follows: Third party Ds Charles Elbert Detweiler 
and Moses-Ecco Co., Inc., are or may be liable to either or both of the 
third party Ps for all or part of the claim by the Ps because of the neg of 
Charles Elbert Detweiler in ordering the P to remove the Georgia Buggy 
from the roof of the project when he knew or should have known the hazard 
inherent in one man attempting to maneuver sucha heavy piece of equip- 
ment down a stairway of a six story structure; failure to furnish additional 
employees to assist the male P in bringing the Georgia Buggy down from 
the roof; failure to instruct the male P to remove the Georgia Buggy from 
the roof by means of a chain hoist which was present; and, violation of 
Section 11-21010-A of Safety Standards, Rules and Regulations - Construc- 
tion for the District of Columbia. The aforesaid acts of negligence were 
committed by third party D Charles Elbert Detwiler as the agent, employ- 


ee or servant of the third party D Moses-Ecco Co., Inc. and constituted 


active negligence. 

In accordance with the terms of para 7 of the above sub-contract 
dated November 24, 1958, third party D Moses-Ecco Co., Inc. agreed that 
it would at all times indemnify and save harmless the general contractor 
against any loss because of injury and damage to persons or property 
arising or resulting from the performance of said sub-contract, including 


any and all loss, cost, damage or expense which the owner and/or general 


18 


contractor may sustain or incur on account of any claim, demand or suit 
made or brought against them or either of them by or on behalf of any 
employee of the subcontractor. Moreover, Moses-Ecco Co., Inc. also 
agreed to carry public liability insurance to protect the general contractor 
(Roscoe-Ajax Corporation) against injury to persons happening in connec - 
tion with the performance of the said subcontract. 

In entering into the aforesaid subcontract dated Nov. 24,1958, 
Moses-Ecco Co., Inc. expressly and impliedly warranted that it would 
perform the services encompassed by said subcontract in a safe and work- 
manlike manner and would observe and comply with all laws, ordinances 
and regulations of all constituted authorities relating to the manner of do- 
ing the work and also provide and maintain the necessary protection to its 
employees. Breach of this warranty by the actions aforesaid entitled the 


contractor to indemnity for the loss occasioned to it by said breach. 


PLAINTIFFS specify that the Ds' failure to use due care in the se- 
lection of materials and equipment and in the installation and maintenance 


of safety railings set up at the 5 1/2 landing consisted of the following: 


lumber of insufficient size , strength and soundness; also in the use of 
materials used to secure the rail to the uprights, the materials used in 
securing the uprights themselves, and this relates to nails and wire. As 
to installation, failure to fasten securely the railings to the uprights and 
failing to reasonably secure the uprights themselves. As to maintenance, 
they failed to inspect the safety railings to discover the defectiveness 

of the materials and installation. Railing lumber was too long. 


The THIRD PARTY DEFENDANT MOSES ECCO, INC. (MOSES) and 
Charles Elbert Detwiler admit the contract between Moses and Roscoe- 
Ajax Corporation; that by the terms thereof, Moses agreed to furnish 
everything to do a complete job of concrete construction in the project 
in accordance with the plans furnished them; that they did not construct, 
maintain or were they otherwise responsible for the safety rails thru 
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which male P allegedly fell and sustained injuries; deny they were re- 
sponsible for superintending the entire job which included installation and 
maintenance of the safety rails, thru one of which male P allegedly fell, 
deny any negligence, violations of regulations and deny that they or either 
of them is liable to the third party Ps in this action. Further assert that 
the subcontract between Moses and Roscoe-Ajax Corporation cannot be 
construed so as to indemnify the latter from legal liability for the conse- 
quences of its own negligent acts and further Detwiler denies that he was 
negligent in any respect and denies Roxcoe-Ajax Corporation's claim of 
indemnity or contribution against or from him. 
STIPULATIONS 

The following may be admitted in evidence without formal proof, 
subject to objections as to materiality and relevancy: D of C Safety 
Standards, Rules and Regulations - Construction; plans and specifications 
on project; daily job progress reports; x-ray plates; hospital and medical 
bills initialled by Examiner; HEW Mortality Tables; hospital records; ap- 
pliance bills, pharmaceutical bills, initialled by Examiner. : 

The parties agree to the mutual exchange in writing on or before 
June 15, 1961, of the names and addresses of witnesses to the accident, 
to the circumstances surrounding same, and with reference to the nature 
and extent of injuries and damage, furnishing a copy thereof to the Clerk 
of the Court on or before said date. | 

The parties agree to the mutual exchange of all medical reports of 
examining or treating physicians, now in hand, on or before June 15,1961, 
and a similar exchange of all such reports within 48 hours of the alert of 
this case for trial. | 

Counsel for P agrees to make the P available for the purpose of a 
physical examination by physician of D's choice before, but no to inter- 


fere with, trial. 


It is agreed that the subcontract between Moses and Roscoe -Ajax 


Corporation and the contract between Roxcoe-Ajax Corporation and the 
Shoreham Hotel Corp. may be admitted in evidence. . 
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David G. Bress, Esq. will try this case for the Ps. John A. Beck, 
Esq. will try this case for the Ds and third party Ps; John E. Mahoney, 
Jr., Esq. will try this case for the third party Ds. 


/s/ NEWMYER & BRESS 
By Lucien Hilmer Counsel for Plaintiffs 


Counsel for Ds and third party Ps. 
/s/ John E. Mahoney, Third party Ds. 


The Examiner had requested counsel for D to appear at trial with 
the maximum amount of authority to settle this case which will be allowed 
him by his principal. 


/s/ John J. Finn 
Pretrial Examiner 


EXHIBIT "A" 


One or both of said defendants severally or in a joint enterprise, 
or as the agent or alter ego each of the other, were the contractors for 
the construction of and were constructing said Shoreham Motor Inn and 
were responsible for the installation and maintenance of the safety rail- 
ings at and near the landing between the fifth floor and the roof level, 
but said railings were not in accordance with the aforesaid Safety Stand- 
ards, Rules and Regulations and were negligently installed and maintained 
by said defendants, as a result of which the plaintiff, George W. William- 
son, fell as aforesaid. 

As a result of said fall, the male plaintiff, George W. Williamson, 
sustained multiple, severe and permanent physical injuries and has in- 
curred and will in the future incur substantial medical and other expenses, 
and has lost and will in the future lose substantial earnings and his earn- 
ing capacity has been permanently impaired; and as a result of said in- 
juries the female plaintiff, Matilda A. Williamson, has lost and will in 


the future lose the services, society and consortium of her husband. 
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_ NEGLIGENCE 

Failure to use due care in the selection of materials and equipment 
and in the installation and maintenance of the safety railings at and near 
the landing mentioned above. | 

Failure to comply with and violation of 8 8 11-21008; 11-21009@); 
11-21010 @); 11-21012; 11-21014@); 11-21035@) (1), @), (3), (b) @), 2), 3), 
(c) @); 11-21306(a), (b) of the Safety Standards, Rules and a - 
Construction, for the District of Columbia. 

Plaintiffs also rely on the doctrine of res ipsa loquitur. 
INJURIES : 

(All claimed to be permanent except as otherwise specified). 

Severely comminuted compound fracture of the distal end of the 
left femur in the supracondylar region extending into the joint space, 
with impaction and anterior displacement of the shaft of the femur; sep- 
aration of an entire fragment in the lower third of the femur; marked 
sclerosis of the lower end of the shaft fragment; fracture un-united and 
incompletely healed; large amount of dense, sclerotic bone at fracture 
site with limited amount of solid bone. | 


Severe pseudoarthrosis and ankylosis of left knee joint; marked 


disruption of left knee joint, with spreading of condyles and incongruity 
of joint surface; instability of left knee and collateral ligaments; adhe- 
sions, restrictions of capsule and tightening of soft tissues about knee 
joint; marked thickening and broadening of knee joint; severe limitation 
of motion of knee joint; patella not movable; knee joint and usuable with- 
out brace and kneelock; even with brace and kneelock, male plaintiff can- 
not walk without great difficulty, limping and lurching with pelvic tilt. 

Severe atrophy of left thigh and calf. : 

Marked shortening of left leg. 

Long irregular scar on anterior aspect and transverse scar over 
medial aspect of left knee. | 

Permanent disability of left leg. 

Fracture of styloid process of ulna in left wrist. 
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Pain and suffering. 

Shock and multiple contusions , abrasions, and lacerations about the 
rest of the body, not claimed to be permanent. 
SPECIAL DAMAGES (Up to May 22,1961). 


Georgetown University Hospital 
(3-23-59 to 6-24-59) $2 229.15 


Washington Hospital Center 
(9-12-60 to 9-15-60) 168.25 


(9-26-60) 42.25 

. Maxwell Hurston 1,530.00 

. Frank G. MacMurray 50.00 

. Allan M. McKelvie 35.00 
Dr. Everett J. Gordon 40.00 
R. & G. Orthopedic Appliances, Inc. 215.50 
Medicines 4.30 
Transportation (Est.) 60.00 
Extra trousers (Est.) 100.00 


Loss of Earnings 
(112 weeks at $110.40 a week) 12 364.80 


Additional expenses, including possible further hospitalization and surgery, 
may be incurred. There will be future loss of earnings for the balance of 
the male plaintiff's life expectancy. 


[Filed June 1, 1961] 


ORDER 
Upon consideration of the oral application of counsel for defendants 
for an order requiring the plaintiffs to specify with greater precision and 
particularity the common law negligence claimed by plaintiffs and set 
forth in the first full paragraph of page 4 of the Pre-Trial Examiner's 
Pre-Trial Statement, dated May 24, 1961, and after hearing argument of 
counsel for the parties, and the Court being of the opinion that said ..- 
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specification, with the amendments and clarifications, consented to by 
counsel for the plaintiffs, as hereinafter set forth, is sufficient for the 
purposes of the Pre-Trial Statement, it is this 1st day of June, 1961, 
ORDERED, that the defendants' aforesaid application for an order 
requiring plaintiffs to specify with greater precision and particularity 
the common law negligence claimed by them and set forth on page 4 of 
the Pre-Trial Examiner's Pre-Trial Statement, dated May 24, 1961, be 
and the same is hereby granted to the extent that the plaintiffs’ aforesaid 
specification of common law negligence is amended and clarified by coun- 
sel for plaintiffs, to read as follows: , 
PLAINTIFFS specify that the defendants' failure to use due 
care in the selection of materials and equipment and in the installa- 
tion and maintenance of safety railings set up at the 5 1/2 landing 
consisted of the following: lumber for rail or rails and for uprights 
of insufficient size, strength and soundness; also nails and other 
fastening devices (used to secure the rail or rails to the uprights 
and used in securing the uprights themselves) of insufficient size, 
strength and soundness. As to installation, failure to use sufficient 
number of rails and uprights and failure to use sufficient number 
of nails and other fastening devices and failure to fasten!securely 
the rail or rails to the uprights and failure reasonably to secure 
the uprights themselves. Furthermore, the rail or rails were too 
long without additional reasonably spaced upright supports. As to 
maintenance, defendants failed to reasonably inspect or test the 
safety rail or rails or uprights to discover the defectiveness of the 
materials, equipment and installation. : 
and it is further, 
ORDERED, that as so amended and clarified the eioreee Pre-Trial 
Statement be and it is hereby held to be sufficient. 


/s/ Burnita Shelton Matthews 
PRE-TRIAL JUDGE 


Submitted and consented to by: 
NEWMYER & BRESS 
By /s/ Lucien Hilmer 

* eK 


Attorneys for Plaintiff 


Seen: 

FROST AND TOWERS PLEDGER & EDGE RTON 

By /s/ John A, Beck By /s/ John F. Mahoney, Jr. 
* ok * oe OK 


Attorneys for Defendants Attorneys for Third-Party 
Defendants 
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[Filed October 18, 1961] 
ORDER 

Upon consideration of defendant Roscoe -Ajax Corporation's Motion 
for a Mistrial made herein during closing arguments to the jury on the 
grounds that the argument of plaintiffs’ counsel concerning evidence earli- 
er excluded by the Court was improper and prejudicial to the defendant, 
and it appearing to the Court that the Court had earlier excluded such evi- 
dence and argument thereon by plaintiffs" counsel in disregard of the 
Court's ruling was so prejudicial as to create an atmosphere wherein de- 
fendant could not receive a fair trial, it is by the Court this 18th day of 
October, 1961, 

ORDERED that defendant Roscoe -Ajax Corporation's Motion for a 


Mistrial be and is hereby granted and a new trial is ordered. 


/s/ Joseph R. Jackson 
JUDGE 


[Certificate of Service] 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
Tues., December 5, 1961 


The above-entitled matter came on for trial before The Honorable 
EDWARD A. TAMM, Judge, United States District Court for the District 
of Columbia, and a jury at 10:00 a.m, | 

APPEARANCES: 


DAVID G. BRESS, Esq., and LUCIEN HILMER, Esq., 
For the Plaintiffs 


JOHN A. BECK, Esq., For the Defendants 
JOHN F. MAHONEY, JR., Esq., For the Third-Party Defendants 
* * * * * 

MR. BECK: May it please the Court, at this time I would like to 
move for a directed verdict on the opening statement on the grounds that 
the plaintiff's sole remedy against the defendant is Workmen's Compen- 
sation benefits as set forth in 33 USCA 900, et cetera. | 


* * * * * 

THE COURT: The Court was confronted with this identical problem 
some 18 months or two years ago. I studied it on my non-bench working 
days for several days and did something quite brilliant. Unfortunately, I 
cannot remember what it was. My recollection is that I came toja bi- 
furcation between my philosophy of what these things should be and what I 
interpreted the law to be, but being very old fashioned, I followed the law 
instead of my philosophy and held that within the framework of the present 
statute, the general contractor was a third party for the purposes of this 
kind of litigation. The Court will deny your motion. 


* * * * 


GEORGE W. WILLIAMSON 


called as a witness on behalf of the plaintiff, having been first duly sworn, 


took the witness stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BRESS: 
Q. Your name is George W. Williamson? A. Yes, Sir. 


* * * * * 
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. How old are you, Mr. Williamson? A. 42. 
. Are you married? A. Yes, Sir. 

. Any children? A. Two. 

. How old are they? A. 19 and 16. 


. Where do you live? A. 40 Randolph Place, Northwest. 
* * * * * 


. Now, do you recall the accident on March 23,1959? A. Yes, sir. 
. What company were you employed by at that time? A. Moses- 
Ecco Company. 

Q. What type of work did you do for them? A. Working in concrete 
when they were pouring concrete and after the concrete most anything, you 
know, handyman, hand up materials, most anything on the job after pour ing 
was over of concrete. 

Q. How long a period of time had you been employed by Moses-Ecco 
Company? A. Well, off and on about 9 years. 

Q. Where were you working for them on March 23, 1959, the day of 
the accident? A. The Shoreham Hotel -- the Shoreham Motel built behind 
the Shoreham Hotel. 

Q. For how long a period of time had you been working on the 
Shoreham Motel job? A. About three or four months. 

Q. Did you start with the concrete work that was done on that job or 
did you come there after it was started? A. A little after it started. 

Q. As of March 23, 1959 how much of the concrete work had been 
done? A. On the job? 

Q. Yes. A. About two floors. One floor or two floors, something like that. 

Q. Is thatthe amount that was done as of the date of your accident or as of— 
A. Oh, whenI came there—the day of the acc ident the whole job was finished. 

Q. When you came to work there, how much concrete had already been 
poured? A. About one floor had been poured when I first came to start 
working for the company that last time. 

Q. How much had been poured as of the date when you had your acci- 
dent? A. It had been finished except for the basement, except a half of the 
basement. 

Q. On the day of the accident, do you recall what you were doing that 
day? A. What was I doing? 

Q. What work did you do that day? A. To begin with, in the morning 
at 7:30, we started rolling gravel in the basement and after it got close, 
Mr. Detwiler told me to gather all of the Georgia buggies and wheelbarrows 
and bring them in front of the office. 


Q. What time did you go to work on that day? A. 7:30. 
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Q. What day of the week was it? A. Monday. : 

Q. What was the last day that you had worked before an A. 
Friday was the last day I worked. 

Q. You started working at 7:30 moving gravel you said? a That 


is right. 

Q. What time was it when Mr. Detwiler ordered you to get the 
buggies? A. About 8:00 o'clock. 

Q. Who is Mr. Detwiler? A. Superintendent of Moses-Ecco Com- 


pany. 

Q. Was he your boss? A. Yes, sir. 

Q. Is he the man who gave you directions on the job? A. Yes, sir. 

Q. Now, will you tell us again what he told you to do about the bug- 
gies? A. He told me to gather all of the wheelbarrows and Georgia buggies 
and bring them in front of the office. : 

Q. Where was the office? A. It was the east end comands Calvert 
Street Bridge, Connecticut Avenue. 

Q. The east end of what? The new building? A. The new building. 

Q. Where was the office located? Was it in a building? A. No, 
it was sitting on the side of the building; it wasn't in the building. 

Q. When you say the office was sitting, what did the office consist 
of? A. It was built out of 2 x 4's. | 

Q. It was separate? A. A separate little shack. 

Q. Was that on the ground? A. On the ground. 

Q. When he gave you that instruction, as I understand you, it was 
about 8:00 o'clock in the morning? 

THE COURT: The witness has so testified, Mr. Bress. 

BY MR. BRESS: 

Q. What did you then do? A. I then went and gathered all the 
wheelbarrows and brought them in front of the office. Then I gathered 
all the Georgia buggies and which were four. He said there were five, 
so he told me to go and look on each floor until I find it. Sol began to 
look on each floor from the bottom floor all the way up on the stairway, 
looking on each floor for the Georgia buggy. : 
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Q. What stairway did you use? A. I used the center stairway. 

Q. How many stairways in that building were there? A. Two 
stairways in the building. 

Q. Where were those two stairways located? A. One is located 
in the center of the motel and one is located on the east end of the motel. 


Q. Allright, sir. A. ThenI goes up and goes up from one end of 


the building to the other looking. They were putting petitions on the se- 

cond and third floor and I had to look into each room for the buggy. 
Finally I goes all the way up and found it on the roof and found it with an 
angle iron on it. 

Q. When was the last time prior to that day that you had been on 
that roof? A. It had been about a week, I would say, four or five days. 

Q. When, if at'all had Moses-Ecco finished its work on that roof, 
or had they finished? A. Yes, they had finished. 

Q. How long before? A. About a week. 

Q. Did Moses-Ecco Company, to your knowledge, put that Georgia 
buggy on the roof? A. I wouldn't know. 

Q. When you saw the buggy, tell us what you did. A. Well, Isaw 
the buggy with the angle iron on it, and I knew that the angle iron on it 
belonged to the bricklayer and I figured that the bricklayer was using it-- 

THE COURT: Just say what you did. 

THE WITNESS: I didn't know whether Mr. Detwiler wanted me to 
bring it down or for me to leave it there, so I went all the way down-- 

MR. BECK: I object to what he thought. 

THE COURT: Your objection is sustained. Just say what you did. 

THE WITNESS: I came all the way back down to the office and told 
Mr. Detwiler I found the buggy. And then he told me to go up and throw 
the angle iron off and bring the buggy down. 

BY MR. BRESS: 

Q. Did you tell Mr. Detwiler where you found the buggy? A. Yes, 
I did. 

Q. Did you tell him about the angle iron? A. Yes, I did. 
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Q. Did he give you any instructions what to do? A. No, sir. 

Q. Didhe tell you what to do? A. He told me to throw the angle 
iron off and bring the buggy down to the bricklayer's hoist. 

Q. Where was the bricklayer's hoist? A, On the fifth floor. 

Q. Was there any other way for you to bring the buggy down from 
the roof to the fifth floor other than through the stairway? A. No, sir. 

Q. What did you then do when he told you what you have just told 
us? A, ThenI goes up and slides the angle iron off the buggy, ‘pulls the 
buggy over to the stairway and I turned the buggy around because I know 
that I had a rail-- 

THE COURT: No, you must not say what you thought. J ust say 
what you did. | 

THE WITNESS: I pulled the buggy to the head of the stairway, 
backed the buggy down and put my hand on the right inside rail'and eased 
the buggy down the steps, step by step, down to the five anda landing. 

BY MR. BRESS: | 

Q. You mentioned putting your right hand on the rail? A. Yes, sir. 

Q. Will you describe where it was located? A. It was located on 
the first stairway coming down to the first landing. 

Q. "First stairway to the first landing", will you define what you 
mean by that? A. I mean the railing from the roof of the building to the 
first five and a half landing. | 

Q. The first five and a half landing. A. Yes. 

Q. What kind of railing was that? A, It was 2x4 piltig: 

Q. Do you know the difference between 2 x 4 and1 x 4?! 7 'A, Yes, 


Q. What is the nature of your experience with those two! different 
measurements of lumber? A. Well, 2 x 4 is 2 inches thick and 4 inches 
wide; 1 x 4 is 1 inch thick and 4 inches wide. 

Q. How much experience have you had with those two kinds of lum- 
ber? A. About 18 years. 


Q. Did you use that right railing for any support in any way coming 


down the stairway? A. Yes, sir, to hold onto. 
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Q. How wide was the stairway that you were coming down? A. 

About four foot I would say. I don't know exactly. 

Q. What part of your body did you have in contact with the Georgia 
Buggy? A. My right--left arm, left hand. 

Q. Were you right-handed or left-handed at that time? A. lam 
left-handed at that time. 

Q. Still left-handed? A. Still left-handed. 

Q. Had you had experience in taking a Georgia buggy down steps 
before that time? A. Yes, Ihave. Not on this job, but I have. 

Q. Have you ever had any trouble taking a Georgia buggy down 


steps? A. No, sir. 


Q. What is the procedure that you followed in taking this Georgia 
buggy down those steps to the five and a half landing? A. I followed the 


procedure by pulling the buggy to the top of the steps and stepping down 
the steps three or four steps, and then easing it on down to the landing. 

Q. Is that procedure called heeling? A. Heeling the buggy down 

on the heels on the buggy. 

Q. Would you come down here--with the Court's permission--and 
put your left hand on a buggy that we have here in the courtroom and 
show us, illustrate heeling the buggy down those steps ? A. Yes, sir. 

MR. BRESS: May we have Your Honor's permission to do that? 

THE COURT: If you think it is necessary. 

MR. BRESS: Yes, sir. 

(The witness left the stand temporarily.) 

THE WITNESS: When I got to the head of the landing, I stepped 
down backwards down the steps four or five steps which automatically 
I would be down and my hands would be practically level with this. This 
hand is on the railing. I mash down the heel like that (demonstrating). 

I let it mash down on the heel like that and I eased it on down to the land- 
ing and then I stopped there. 
BY MR. BRESS: 

Q. While you are here, Mr. Williamson, is this particular buggy a 

buggy that is in good condition or poor condition? A. Poor condition. 
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Q. Was the buggy that you were bringing down on that day in good 


condition or poor condition? A, Good condition. 

MR. BECK: Your Honor, I object to the use of the Heed There 
are other buggies available and I think that it would only be proper that 
another buggy be brought in. I think the jury is entitled to view the type 
buggy that he brought down. | 

THE COURT: You may proceed. 

BY MR. BRESS: 

Q. When you refer to this buggy not being in good condition, what 
do you specifically refer to as being different from the one that you were 
bringing down on that day? A. This buggy--when we roll the buggy, we 
don't have this (indicating) on the buggy. It comes from the manufacturer 
with bumpers on these Georgia buggies and the buggy roller takes it off. 
Next, when we gets a buggy, each man owns the buggy and writes his name 
or puts a sign on the buggy. We grease the buggy. We keep the buggy 
greased good, good tires on the buggy and good wheels on the buggy. 
These wheels are out of line. | 

Q. Is this buggy out of alignment? A. Yes, sir. 

Q. Is that shown by the way these things move en sacenine ? 

THE COURT: I cannot hear you, Mr. Bress. I am sure the reporter 
can't. | 

MR. BRESS: For the record, Iam moving this from side to side 
to illustrate the fact that these are out of alignment; that in the front I 
can put my whole fist in-- 

THE COURT: Just a minute, Mr. Bress. Is this the buggy that 
was involved in the accident? 

MR. BRESS: No, Your Honor. 

THE COURT: Well, I don't see the materiality of disecting this one. 

MR. BRESS: We requested the defense to produce a buggy for il- 
lustrative purposes. This is the buggy that was produced. | 

THE COURT: I don't think there is any question involved as to the 
condition of the buggy. The witness said the buggy was in good condition. 
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MR. BECK: Your Honor, may I point out that the defendant was 


not requested to produce a Georgia buggy. That does not belong to the 


defense and I did not produce it. 

MR. BRESS: The Third-Party defendants, Your Honor. 

THE COURT: Very well 

(The witness resumed the stand.) 

BY MR. BRESS: 

Q. Mr Williamson, when you arrived on the five anda half landing 
as you have described it, tell the jury what happened from that point on. 
A. When I arrived to the five and a half landing, I stood there for a mom- 
ent to light my pipe. I was smoking. I lit the pipe and I puffed it and got 
it going good and I started to go down to the next landing to the fifth floor. 
I turns around and pulls the buggy to go down the next landing. I put my 
right hand on the 1 x 4 and it gave away on the east end towards Conn- 
ecticut Avenue, and when it gave away, I started grabbing and I didn't 
have nothing left to pull but the Georgia buggy. 

Q. Where did you go? A. All the way from the five and a half 
landing down to the boiler room floor. 

Q. You said you put your hand on the 1x 4. Will you tell us what 
1 x 4 you were referring to? 

Where was it located? A. The 1 x 4 was located on the incinerator 
hole opposite from the landing, right below the landing; that side of the 
landing which you call the incincerator hole. 

Q. Where did this rail extend from this 1 x 4? A. This railing 
extends from the end of the landing from the end of the incincerator 
hole back towards the east, towards Calvert Street Bridge, from one 
beam to another beam. 

Q. Do you know what the dimensions of this landing were? A. I 
don't know what you mean by dimensions. 

Q. What was the size of that five anda half landing? A. The 
width of it? 

Q. Yes. A. About 5 x 5 or something like that. 

MR. BECK: Iam sorry, I did not hear the answer, Your Honor. 
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THE COURT: The witness said, "5 x 5 or something like that." 
BY MR. BRESS: | 

Q. Did you ever measure it? A. No, I never did. 

Q. Have you ever been to that landing since you fell from it? 
A. No, sir, I haven't. 

Q. This railing, how many rails were there that were to your right? 
A. One rail, 1 x 4. 

Q. And as you stood there, how close were you standing to it 


when you say you put your hand on it before proceeding on with the buggy ? 


A. About a foot I would say. 

Q. Did you lean against it? A. No, sir, I didn't. 

Q. What force, if any, did you place against it? A. Well, I wouldn't 
know exact but usually anyone that start off put their hand on : to turn 
left to go down the next flat. : 

Q. Did the length of the railing extend the full width of the stair- 
way you had just come down and the stairway that you were intending 
to go down? A. Yes, sir. | 

Q. Now, do you remember hitting the bottom? A. No, sir, I 
don't remember hitting the bottom. 

* * * * 
CROSS EXAMINATION 
BY MR. BECK: 

Q. Mr. Williamson, as you came backing down this stairway with 
this Georgia buggy in front of you, backing down to the five and a half 

landing, did you strike the safety rail that was on the five anda 
half landing guarding the open chimney shaft with your body? A. No, sir. 

Q. Did you strike the safety rail with your arms? A. No, sir. 

Q. And do I understand from your testimony that you did not touch 
the safety rails at all? A. No, sir. | 

MR. BRESS: At what time? 

BY MR. BECK: | 
Q. As you were backing down the stairway on the landing. A. No 


more than the inside rail. 


Q. When you say the inside rail, you are talking about the stair 
rail on the right? A. Yes. 
Q. Did you, as you were backing down the stairway onto the land- 


ing, did you strike any part of the safety rail with any part of the Georgia 


buggy? A. No, sir. 
* * * * * 

Q. On this morning of March 23 when the accident occurred, you 
had made one trip to the roof to try to locate the Georgia buggy, had you 
not? A. That is correct. 

Q. At that time, you used the center stairway? A. Yes, sir. 

Q. Did you use the five and a half landing at that time? A. Up 
the center stairway? 

Q. Yes. A. Yes, sir. 

Q. Did you observe the rails at the five and a half landing? A. I 
didn't pay no attention to the rails. 

Q. Did you observe the height of the rails at that time? A. I 
didn't pay attention to that at that time. 

Q. All right. 

Then you went back down the stairs to Mr. Detwiler's office ? 

A. Yes. 

Q. On your way back down the stairs, did you observe the safety 
rails at the five and a half landing? A. No, sir, I didn't. 

Q. After you talked with Mr. Detwiler and you started back for the 
second time up the stairs, did you observe the rails at that time at the 
five anda half landing? A. After I talked with him and he told me to go 
back? 

Q. Yes. A. No, sir. 

Q. Then at no time before you started backing down the stairs 
from the roof, did you observe or inspect the rails at the five anda half 
landing? A. No, sir, I didn't inspect them. 

Q. At the time you started backing down the stairs from the roof, 
did you know the size of the railings? A. I know the size of the one I put 
my hand on, the one when I brought the buggy down the first flight of steps. 
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Q. Iam talking about when you started backing down? A. That's 
what I'm talking about. The rail I put my hand on when I started backing 


down the steps was a 2 x 4. 
Q. You are talking about the handrail of the stairs? A. yes. 
Q. Were these Georgia buggies owned by Moses-Ecco? A. As 


far as I know. 

Q. They had Moses-Ecco's name painted on them? A. As far as 
I know. I didn't pay that much attention. 

Q. And Mr. Detwiler was you Superintendent? A. Yes, sir. 

Q. Did anyone from Roscoe-Ajax tell you to go after the Georgia 
buggy? 

MR. BRESS: Objected to as immaterial, Your Honor. He has 
stated, Your Honor, that it is his boss Mr. Detwiler who told him to go. 

THE COURT: I don't think this questioning is ea Mr. Beck. 

BY MR. BECK: | 

Q. Do I understand that it is your testimony that when ou came back 
from the roof down to the basement and you told Mr. Detwiler that you had 
located the Georgia buggy on the roof, he did not give you any instructions ? 
A. No, sir. ) 

Q. What did he tell you? A. He told me to bring it down. Told me 
to take the angle iron off and bring it down. : 

Q. And did you say anything back to him? A. I did what he told 
me to do. 

Q. You didn't ask him for any help, did you? A. No, sir. 

Q. Did he offer any help to you? A. No, sir. | 

Q. He said, "Bring it down" and you turned around and started up 
to the roof; is that correct? A. Yes, sir. 

Q. Now prior to this time, Moses-Ecco had had a catiek large 
elevator or lift which they used to transport these Georgia buggies, 
did they not? A. They didn't have none at that time. : 

Q. Prior to that time, did they? A. About two weeks before that. 

Q. And that is what Moses-Ecco had used to transport these 
Georgia buggies from one floor to another, is that right? A. As far as 
I know. 
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Q. While you were on this job, did you ever see anyone using the 


stairway to transport a Georgia buggy from one level to another? 
A. Well, I wouldn't know that. 
* * * * * 

Q. As a matter of fact you had never in your 18 years of exper- 

ience, rolled a Georgia buggy up or down a stairway, had you? 
A. Yes, sir, I have. 

Q. When? A. Ihave rolled up and down stairways with Georgia 
buggies for Charles H. Tompkins. 

Q. Did you ever in your 18 years experience try to back down a 
stairway with one of these Georgia buggies in front of you? A. I have 
backed down and I have carried them on my head. 

MR. BECK: Would Your Honor indulge me a moment, please? 

THE COURT: Certainly. 

(Short pause in proceedings.) 

BY MR. BECK: 

Q. Mr. Williamson, do you recall testifying concerning facts in 
this case on October 11, 1961? A. On October 11 2 What year? 

Q. 1961. A. Yes. 

Q. I will ask you if these questions were not asked of you and did 
you not give these answers --~ reading from page 118: 

"Q Had you ever taken one of these Georgia Buggies down a 
flight of stairs before rolling it down? "A No, not rolling it. 

"Q Usually when you want to take a Georgia buggy down you 
try to carry it on your back, don't you? "A Well, I have did it. 

"Q But you never tried to roll one down a flight of stairs ? 

"A No, sir.” 

I ask you if those questions were not asked of you and if you did 
not give those answers? A. I never roll -- 

THE COURT: Did you give those answers to those questions ? 

THE WITNESS: Yes, sir. 

BY MR. BECK: 
Q. Now, this stair rail that you put your right hand on as you back- 
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Q. Iam talking about when you started backing down? A. That's 
what I'm talking about. The rail I put my hand on when I started backing 
down the steps was a 2 x 4. 

Q. You are talking about the handrail of the stairs? A. Yes. 

Q. Were these Georgia buggies owned by Moses -Ecco? - As 
far as I know. 

Q. They had Moses-Ecco's name painted on them? A. As far as 
I know. I didn't pay that much attention. 

Q. And Mr. Detwiler was you Superintendent? A. Yes, sir. 

Q. Didanyone from Roscoe-Ajax tell you to go after the ee 
buggy ? 

MR. BRESS: Objected to as immaterial, Your Honor. He has 
stated, Your Honor, that it is his boss Mr. Detwiler who told him to go. 

THE COURT: I don't think this questioning is necessary,’ Mr. Beck. 

BY MR. BECK: : 

Q. Do I understand that it is your testimony that when you came back 

from the roof down to the basement and you told Mr. Detwiler that you had 


located the Georgia buggy on the roof, he did not give you any instructions ? 
A. No, sir. 
Q. What did he tell you? A. He told me to bring it down, Told me 


to take the angle iron off and bring it down. 

Q. And did you say anything back to him? A. I did what ‘he told 
me to do. : 

Q. You didn't ask him for any help, did you? A. No, sir. 

Q. Didhe offer any help to you? A. No, sir. 

Q. He said, "Bring it down" and you turned around and started up 
to the roof; is that correct? A. Yes, sir. 

Q. Now prior to this time, Moses-Ecco had had a yather! pie 
elevator or lift which they used to transport these Georgia buggies, 
did they not? A. They didn't have none at that time. 

Q. Prior to that time, did they? A. About two weeks before that. 

Q. And that is what Moses-Ecco had used to transport these 
Georgia buggies from one floor to another, is that right? A. As far as 
I know. 


36 
Q. While you were on this job, did you ever see anyone using the 


stairway to transport a Georgia buggy from one level to another? 


A. Well, I wouldn't know that. 
* * * * * 

Q. As a matter of fact you had never in your 18 years of exper- 

ience, rolled a Georgia buggy up or down a stairway, had you? 
A. Yes, sir, I have. 

Q. When? A. Ihave rolled up and down stairways with Georgia 
buggies for Charles H. Tompkins. 

Q. Did you ever in your 18 years experience try to back downa 
stairway with one of these Georgia buggies in front of you? A. I have 
backed down and I have carried them on my head. 

MR. BECK: Would Your Honor indulge me a moment, please? 

THE COURT: Certainly. 

(Short pause in proceedings.) 

BY MR. BECK: 

Q. Mr. Williamson, do you recall testifying concerning facts in 
this case on October 11, 1961? A. On October 11? What year? 

Q. 1961. A. Yes. 

Q. I will ask you if these questions were not asked of you and did 
you not give these answers -- reading from page 118: 

"Q Had you ever taken one of these Georgia Buggies down a 
flight of stairs before rolling it down? "A No, not rolling it. 

"Q@ Usually when you want to take a Georgia buggy down you 
try to carry it on your back, don't you? "A Well, I have did it. 

"Q But you never tried to roll one down a flight of stairs ? 

"A No, sir." 

I ask you if those questions were not asked of you and if you did 
not give those answers? A. I never roll -- 

THE COURT: Did you give those answers to those questions ? 

THE WITNESS: Yes, sir. 

BY MR. BECK: 
Q. Now, this stair rail that you put your right hand on as you back- 
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ed down the stairs, I believe you described that as a 2x 4. Was that 
2x 4 stair rail into the stairway? Did it extend into the stairway or was 
it at the edge of the stairway, completely at the edge of the stairway? 
A. You mean how far it was put up? 
Q. Yes. A. I don't know exactly how it was put up ‘hace: but it 
was put up there for the purpose of holding on coming down the stairway. 
Q. Was the 2 inch side facing up or was the 4 inch side facing up? 


A. The 4 inch side was facing up. 
Q. Approximately how wide was this stairway? A. Approximately 


four feet. 

@. If the plans of the building showed the stairway of the building 
to be 3 feet 10 inches, would you deny that? A. I wouldn't deny that. It 
wouldn't make any difference to me in bringing -- 

THE COURT: Just answer the question. 

THE WITNESS: No. 

BY MR. BECK: 

Q. Do you know the width | of a Georgia buggy? A. No, | sir. 

Q. The Georgia buggy that you brought down from the roof, was it 
the same width as the Georgia buggy that is here in the courtroom ? 

A. It looks something like that, but the wheels are out of line. | 

Q. The wheels are out of line? A. Yes. 

Q. Otherwise you think it would be the same width? A. I think so. 

Q. Are the wheels on the Georgia buggy here in the courtroom the 
same size as the wheels on the Georgia buggy that you brought down from 
the roof? A. I wouldn't say for sure; some wheels are larger than others. 

Q. Are the wheels on the Georgia buggy in the courtroom smaller 
than the one you brought down from the roof? A. I wouldn't know. 

T haven't measured them. 

I couldn't swear to it. 

Q. Are the heels on the Georgia buggy in the courtroom any dif- 
ferent than the heels on the Georgia buggy that you brought down? 

A. They look a little different to me. 
Q. How do they appear different? A. They look like they have 
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been tampered with for one reason to me and in other words, the bumpers 


are on the front. 

Q. Iam speaking ofthe heels. A. The heels look like where you 
sit the buggy down has been extended, like it has been cut off. It isn't 
like the way it comes from the factory, I'm pretty sure. 

Q. What are you referring to? 

Are you referring to this (indicating)? A. That is right. 

Q. It is your observation that there appears to be a piece of metal 
welded onto the bottom of the heel? A. It is my observation the heel 
could be taken off, sprung. 

It is not like the way it came from the factory, anyway. 

Q. Let me ask you this: Are the heels on the Georgia buggy in the 
courtroom shorter than the heels on the Georgia buggy that you brought 
down from the roof? A. I wouldn't know; it just doesn't look like the one 
T had. 

Q. You have had 18 years experience in handling these? A. Well, 
I was not educated that much, sir. 

THE COURT: Answer the question. Have you had 18 years ex- 

perience handling these? 

THE WITNESS: Yes, sir. 

BY MR. BECK: 

Q. Mr. Williamson, if the plans of the building showed this land- 
ing to have the dimensions of 8 feet long and 3 feet 10 inches wide, 
would you deny that that was a correct dimension? A. If the plans show 
that, no, sir. 

Q. Do you know where the rails, the safety rails on the side of the 
landing were situated with reference to the very edge of the landing ? 

A. You mean the edge of the hole that I fell in? 

Q. Yes. A. It is right on the edge of that. 

Q. They were not set in several inches from the edge of the land- 
ing? A. That 1 x 4 was right on the edge of the landing. That is alll 
remember seeing it. 


Q. Now, that recollection comes from the time that you put your 
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hand on the railing and it fell off, is that correct? A. Yes. 

Q. Incidentally, when you put your hand on the rail, did you have 
to stoop over? A. No, sir. 

Q. Did you have to bend your elbow or your arm up? A. 'No, sir, 
something like that. Like the way you have your position? | 

Q. Approximately how high would you estimate the rail was? 
A. I would say about 3 foot, I would say. 

Ql When you started down from the roof, the Georgia buggy was 


sitting on the roof level, was it not? A. Yes, sir. 


Q. And then you walked down several steps. How many steps did 
you walk down? A. Well, two or three from the bottom, I think. 
Q. And how many steps are there in that flight of stairs ? A. I 


don't know exactly; I think six or seven. 

Q. Now, at that time you put your hand on the stair rail on your 
right? A. Yes, sir. 

Q. The Georgia buggy was where, at head level with you? A. No. 

At the landing, not exactly head level. About chest level I would say. 

Q. About chest level? A. Yes. | 

Q. And you put your left hand on the handle? A. Yes. 

Q. Was there any particular part of the handle that you were hold- 
ing onto? A. Well, more to the left. 

Q. More over here to the left or to the right? A. More to the 
right I mean. 

Q. Now, standing in that position from approximately 3 steps from 
the top with that Georgia buggy -- 

THE COURT: I thought the witness said that 3 steps from the bottom. 

MR. BECK: I beg your pardon. 

BY MR. BECK: 

Q. Some three steps from the bottom with the Georgia bugey at the 
top, could that Georgia buggy pass you in the stairway? A. Yes, sir. 

Q. There would have been enough clearance? A. If it couldn't 
pass me, I could step right around the corner and let it pass by. 


Q. My question was could it pass you? A. I don't know; I know it 
didn't pass me. 

Q. My question was could it pass you? 

THE COURT: The witness said, "I don't know." 

Don't repeat your questions, Mr. Beck. 

BY MR. BECK: 

Q. Now, standing some three steps up from the bottom of the land- 
ing with the Georgia buggy up at the roof level, did you pull the Georgia 
buggy off the roof level onto the stairs? A. I eased it on down the stairs. 

Q. Did you heel the Georgia buggy on the first stair below the 
roof level? A. Yes, sir. 

Q. Where were the wheels of the Georgia buggy when the heels 


were resting on the first stair? A. The wheels were clear. When you 


mash down hard enough, the wheel will clear. 

Q. You had to get the heels off of the first step, did you not? 
A. Yes, sir. 

Q. How did you accomplish that? A. Raised up on it and mash 
down again and let it ease down gradually. 

Q. You then mashed the heel down on the second step, is that cor- 
rect? A. Yes, sir. 

Q. Where were the wheels of the Georgia buggy then? A. I don't 
pay that much particular attention; all I was paying attention to was the 
heels. 

Q. As a matter of fact, Mr. Williamson, those wheels would not 
rest on the steps, would they? A. I wasn't interested in the wheels; 

I was interested in the heels. 

Q. My question was, did the wheels actually rest on the steps? 

A. I don't know; I wasn't interested in the wheels, I was interested in 
the heels. 

THE COURT: Just answer the question. 

BY MR, BECK: 

Q. Now, with the heels on the second step from the top, had you 

then moved downward from the third step from the bottom? A. Yes, sir. 
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Q. At that point, where was the handle with reference to the steps? 
A. What do you mean? 

Q. Well, was it on the steps or was it several inches above the 

steps as it was heeled on the second step? A. I don't pay any 
particular attention. | 

Q. Now when you reached the landing yourself -- Iam talking 
about your person -- the Georgia buggy was up in the stairway, wasn't it? 
A. Maybe a couple steps. 

Q. Were you behind the Georgia buggy at that time? A. Not exact- 
ly behind it, but on the triangle. 

Q. You were over on the right of the Georgia buggy at that time? 
A. Yes. 

Q. Where was your hand? 

You still had your left hand on the handle? A. Yes. 

Q. Where on the handle was it? A. I would say approximately on 
the corner, this corner towards me. 

Q. On the extreme right corner of the handle? A. Yes. 

Q. At that time did you have your right hand on the rail? A. Ihad 
my right hand on the rail. | 

Q. You were standing on the landing with your left — on the 
corner of the Georgia buggy and your right hand up on the stairway? 

A. Yes. 

Q. And the heels of the Georgia buggy were up two or three steps, 
is that correct? A. Up a couple steps. 

Q. And where was the handle of the buggy with reference to the 
floor of the five and a half landing? A. WhenI got it downa couple 
steps from the landing, I turned the buggy and -- 

THE COURT: Just answer the question. 

THE WITNESS: I wouldn't know exactly. 

BY MR, BECK: 

Q. Isn't it a fact with the Georgia buggy up the stairs at that point 

that the handle would have to be on the floor of the five and a half landing 


in order for the heels to catch on the second step? A. No, sir. 
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Q. You deny that the handle was on the floor? A. No, sir, it was 


* * 


Washington, D. C. 
Wed., December 6, 1961 


* * * * 
BY MR. BECK: 

Q. I believe at the close of the testimony yesterday, Mr. William- 
son, you were describing how you were standing on the landing, and you 
had your left hand on the side, the right side of the handle, and your 
right hand was up on the stair rail -- is that correct? A. Yes. 

Q. And at that time the Georgia buggy, the wheels of the Georgia 
buggy, were still a step or two up the stairs? A. That's right. 

Q. Now, from that position did you have any difficulty maneuvering 
the Georgia buggy out of the stairway itself onto the landing? A. No, sir. 

Q. You did not strike the safety rails with that Georgia buggy in 
making that maneuver? A. I would say I didn't strike the inside safety 
rail, but I maneuvered around to the east as I eased it down the two steps. 

Q. You have no recollection of whether you struck the safety rail? 

A. I didn't pay any attention to that at the time. 

Q. Do you recall whether you struck the handle of the Georgia buggy 
out through the rails, either -- A. (Interposing) Which rails? 

Q. Either the rails between them or above them? A. Which rails? 

Q. The safety rails? A. Which safety rail, the rail to the -- 

Q. (Interposing) The safety rails at the edge of the platform -- 

A. No. 

Q. (Continuing) -- at the edge of the landing? A. No, indeed. 

Q. You did not? A. No, sir. 

Q. Did you make the maneuver out of the stairway on to the land- 
ing in one turn, or was it necessary to jockey the Georgia buggy around 
in several smali turns to get it on to the landing? A. I wouldn't say it 
was several small turns; I said that I put it east, which is the way that I 
have to put it down naturally the left wheel would touch the landing before 


the right wheel would. 
Q. Now, all this time were you heeling the Georgia buggy on the 
last step or two? A. I heeled it, and when I stopped it, then I raised it 


up and eased it on there with the weight against it, with my weight against 


it, the buggy. 

Q. Now, where was the Georgia buggy on the stairs, the wheels of 
the Georgia buggy, on the stairs when you took your right hand off the 
stair rail? A. The inside rail? 

Q. Yes. A. It was flat on the landing. 

Q. You held the stair rail all the way down until you had the 
Georgia buggy on the landing before you took your right hand off the stair 
rail -- is that correct? A. Yes, sir. | 

Q. Now, what did you do with the Georgia buggy when you got it 
onto the landing? A. Well, I proceeded there and might pull it a foot or 
so ahead, and I decided to light my pipe. I lit my pipe and then I proceed- 
ed on. | 

Q. When you stopped the Georgia buggy to light your pipe, where 
was the Georgia buggy with reference to the safety rails? A. ‘How close 

it was to the safety rail of the hold that I fell? | 

Q. And in which direction -- A. (Interposing) I say how close? 
Is that what you asked me? 

Q. Where was it with reference to the safety rail? A. I don't 
follow you. | 

Q. Well, were the safety rails running parallel with the Georgia 
buggy at the time that you stopped to light your pipe? 

MR. BRESS: If the Court pleases, this is about the fifth question 
in which the word safety "rails" -- there's a sound of a possible "s" on 
the end of it. Sometimes I hear a plural and sometimes I hear a singular, 
and so that the record may be clear I would like that made clear to the 
witness that he's asking it with an ''s" on it. 

BY MR. BECK: 

Q. Mr. Williamson, when I speak of the safety rail or safety rails, 

I am speaking of the rail or rails that guarded this landing from the open 


chimney shaft. 
Do you understand? A. I understand that. 
MR. BRESS: Are you referring to -- 
THE COURT: Just address the Court, Mr. Bress. 
MR. BRESS: Yes, Your Honor. I still believe it is ambiguous in 
the question whether or not Mr. Beck is referring to one rail or two 
rails and whether or not he is doing it in this ambiguous way so that we 
do not know what the witness is saying with respect to the number of rails. 
MR. BECK: I believe the testimony has been up to now, Your Honor, 
that the witness doesn't know whether there was one rail or two rails. 
THE COURT: That is correct. 
BY MR. BECK: 
Q. Do you have any doubt in your mind, Mr. Williamson, as to 
what I'm speaking of when I say safety rail or safety rails at this land- 
ing? A. I don't have no doubt, but -- 
THE COURT: That's enough. You have answered the question. 
BY MR. BECK: 
Q. Now, when you stopped the Georgia buggy on the landing, was 


the safety rail or safety rails parallel to the Georgia buggy? A. There 


was a1 x 4 parallel to the Georgia buggy, the one that I fell down through 
the hole. 

Q. Allright. Now, at that time where were you standing with re- 
ference to the Georgia buggy? A. I was standing in front of the Georgia 

buggy. 

Q. Next to the handle? A. Yes. 

Q. And would you have been on the east side of the platform at 
that time, or the landing at that time? A. No, I was practically in front 
of it. 

Q. Would you have been nearer the Calvert Street Bridge side of 
the landing at that time? A. More so than I would to the west end. 

Q. Well, the Georgia buggy would have been between you and the 
west end, would it not? A. Yes, sir. 

Q. Allright. Now, at that time was your back up against the 
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safety rail? A. No, sir. 

Q. All right, where were you? Just how were you standing with 
reference to the safety rail? A. The position I was standing in? 

Q. Yes. A. You mean when I was lighting my pipe? 

Q. Yes. A. Well, I was standing facing the east towards Calvert 
Street Bridge, then after facing east towards Calvert Street Bridge in 

order to see how to start off to. 

Q. All right, let me ask you this. Were you looking oe over the 
safety rail? A. No, sir. 

Q. While you were lighting your pipe, was the safety rail to your 
right? A. Yes, sir. 

Q. Now, while you were standing there lighting your pipe and be- 


fore you took ahold of the Georgia buggy and started moving off, did you 

look at the safety rails? A. I didn't notice the safety rail until I started 

to put my hand on it to get a little lead off to go down to the next flight. 
Q. All right, when you laid your hand on the rail, did you look at 


it? A. Yes, sir, I noticed it then. 
Q. Did you look at it? A. Yes, sir. 
Q. All right. I believe you testified that it was a 1x 42 A. Yes, 


Q. Was the four-inch width up anddown? A. What do you mean, 
the flat way or the narrow way -- the width way ? 

Q. Yes, the four-inch width, was it facing up and down? A. The 
width way was up and down. 

Q. I'm speaking of the four-inch width. 

Do you know what I'm talking about? A. Yes, sir. 

Q. Now, was that four-inch width facing up and facing down? 
A. No, sir. 

Q. It was facing sideways -- A. Yes, sir. 

Q. (Continuing) -- towards the landing and toward the chimney 
shaft? A. Yes, sir. | 

Q. And the two-inch -- rather the one-inch side was facing up? 
A. That's right, sir. 
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Q. And it's when you laid your right hand on that one-inch side that 


you determined that it was a one to four inch rail? A. Yes, I know it was. 


Q. As you laid your hand on the rail and it fell off, were you hold- 
ing on to the Georgia buggy? A. Yes, sir. 

98 Q. Did you attempt to heel the Georgia buggy at that time? A. I 
couldn't attempt to -- 

THE COURT: No, answer the question. 

THE WITNESS: No, sir. 

THE COURT: Did you or didn't you? 

THE WITNESS: No, sir. 

* * 
Whereupon, 
CHARLES T, GREENE 
a witness, called for and on behalf of the plaintiffs, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BRESS: 
Q. Your name is Charles T. Greene? A. That's correct. 
* * bd * * 

A. Iam employed as a Supervisory Industrial Safety Inspector 
by the Minumum Wage and Industrial Safety Board of the District Govern- 
ment. 

* * * * * 

Q. Did you find any violations of safety rail regulations at that 
time, and did you report those violations to Roscoe-Ajax ? 

MR. BECK: Your Honor, I object to the question, *** 


* * * * * 


THE COURT: You may come to the bench. 

* * * * * 

THE COURT: I will permit questions about the conditions prior to 
the accident with reference to this stairway. I will sustain the objection 
insofar as the inspection relates to other parts of the building. In other 
words, you may ask questions concerning what he found on February 12, 
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1959, with reference to the stairway where the accident occurred. 
* * * * * 
BY MR. BRESS: 

Q. My last question, Mr. Greene, was what violations with respect 
to railings did you find on this inspection of February 12th. I want to 
limit that question now only to the center stairway and not ask you about 
the east stairway. A. On February the 12th the center stairway had in- 
termediate railings missing, and the elevator shaft, the chimney shaft 
adjacent to the stairway, that I considered part of the same railing pro- 
cess, also did not have intermediate railings. 

Q. Did you find any 1 x 4 rails used where 2 x 4's were required? 
A. Not at this particular inspection, not at this date. 

Q. Did you find that on any subsequent inspection? A. On the -- 

Q. (Interposing) Oh, one moment. ['m confining my question to 
the limits. I'm permitted to ask only the center stairway, if your record 
shows the center stairway? A. No, not on the center stairway. 

Q. Now, do you recall what the distance was between the center 
stairway and the east stairway? A. I could only estimate. I would say 
it might be probably pretty close to seventy-five feet. : 

Q. Now, with respect to your third inspection, on what date was 
that? A. That was on March 18th. 

Q. Was that Wednesday, February 18th? A. My next ‘ I'm sorry 


-- my next inspection was on February 18th. It was a re-inspection, as 


we term it. 

Q. And do you recall what you found on that occasion? A. On 
that occasion I found that they had complied with the violation notice that 
I had left there on the 12th of February. The items had been satisfactor- 
ily complied with. 

Q. Now, did you go back for a fourth inspection? A. Yes, on 
March 18th, '59. 

Q. Did you, on March the 18th, 1959, find any additional rail vio- 
lations ? 

MR. BECK: I object unless his question is directed to the center 
stairway. 
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MR. BRESS: I am limiting my questions only to the center stairway. 
THE WITNESS: On the 18th I did not find any additional violations 
on the center stairway. 
BY MR. BRESS: 
Q. What inspection did you make on the 18th? A. The inspection 


included the entire building with the exception of the roof. 
* * * * * 


Q. Can you describe to the jury if you're standing on the fifth 
floor, what the stairway looked like going up to the five and a half landing 


and from there on up to the roof? 

Do you remember that clearly enough to tell it? A. Well, the roof 
isn't visible from the fifth floor. 

Q. Yes. A. The roof landing wouldn't be visible, but the stairway 
rises, seven risers up to a landing which is visible from the floor if you 
were standing on the floor. Then it makes a hundred and eighty degree 

turn and goes up to the roof, which is not visible from the fifth floor. 

* * * * * 

A. Well, at that'five and a half floor landing there was a scaffold 
that was erected running the length of the landing on which some type of 
work had been in progress, and from the material that was on the land- 
ing I would assume that there was brick work, masonry work, being done 
there. Now, that scaffold and the platform blocked, took up all the landing. 
In order to get up on the other half of the landing you would have to come 
on up the stairs, step a distance of perhaps twenty-eight inches, climb 
a distance of twenty-eight inches up to the scaffold and then around the 
scaffold and onto the landing on the roof, to get up to the roof. 

Q. Allright, sir. Was the stairway from the fifth floor to the 
five and a half landing, was that stairway blocked? A. From the fifth 
floor to the -- no, only the scaffold was in the cross line. 

Q. Was the scaffolding on the five and a half landing? A. That's 
right. 

Q. You told us what you observed about the scaffolding. Would 
you tell us also from your experience that whether or not with that type 
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of scaffolding safety rails are ordinarily removed? A. To install such 
a scaffold, it could have been -- it could have been that the == 
THE COURT: I think this is speculative, Mr. Bress. 
BY MR. BRESS: 

Q. Not possibility, do you have from your experience any knowledge 
as to what is usually done in that type of installation, reasonable pro- 
babilities of whether or not this type of scaffolding requires the removal 
of the railings? A. Well, from the length of the boards -- 

MR. BECK: Your Honor, I object unless he's qualifying the witness 
as an expert. 

MR. BRESS: Well, I can't imagine he would be anything else. 

* * * * * ; 

A. Well, the scaffold was erected from lumber. The platform was 
of 2 x 10 planks, which is considered heavy material. The scaffold was 
supported by two horses at each end of the landing which were of lumber. 

Q. According to the calendar, March the 18th was Wednesday. 

When did you next come to that construction job? A. It was in 
answer to a -- 

* * * * * 

THE WITNESS: Well, I will have to go back to another record. 

It was on March 23rd. 
BY MR. BRESS: 


Q. What was the occasion of your going back there on March 23rd? 
A. I was informed that an accident had taken place there on that day. 


Q. Were you so informed by your employer? A. My office -- my 
office informed me that an accident had taken place there. 

Q. What time did you get there? A. It was somewhere around 3:30. 

Q. Did you make any investigation at that time? A. Yes, I did. 

Q. What investigation did you make? A. I talked -- I interviewed 

Mr. Detwiler, who is the superintendent of the job. I examined the 
site, the location from which Mr. Williamson had fallen, and the stairs 
at that location. I also talked to employees on the job as they:came down 
to leave the job inquiring, trying to reach some conclusions about the 
accident. 
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Q. Did you find whether or not a new rail had been installed after 
the accident but before you arrived? A. I found that it had been. It was 


railed when I arrived on the job. 
Q. And were you informed that a man had fallen at that place be- 


fore that rail was put in? A. I was, yes. 

Q. Now, did you make any effort at that time to locate the rail that 
had been there at the time of the fall? A. I did not. 

Q. Did you make any effort to locate anyone who saw the accident ? 
A. I did. 

Q. What efforts did you make and what resulted from those efforts 
in trying to locate any witness? A. I was unable on that day to find any- 
one who was a witness to the accident. 

Q. And to what extent did you make an effort to locate a witness ? 
A. I first asked Mr. Detwiler, when I talked to him, whether there were 
any witnesses to the scene. He informed me that there -- 

Q. You can't tell us what he told you. A. Oh, I'm sorry. 

Q. But you talked to him? A. Yes. 

Q. But you did not learn of any eyewitness from him? A. That's 
right. 

Q. Who else did you talk to, what men, if any? A. Well, I can't 
name the man. I talked to perhaps four of five laborers as they came 
down the building about five minutes of 4:00 to leave for home. 

Q. Did you wait at the point where the men were leaving the job? 
A. I did. 

Q. Did you interrogate those men as to whether they knew any- 
thing or knew of anybody who knew anything? A. I did. 

Q. Did you ask those questions of any plumbers who left the job? 

A. I did not. 

* * * bd * 

Q. After you took this statement from George Williamson, did you 
then proceed with any further investigation of the incident? A. After 
leaving the hospital, I proceeded back to the job to continue to see if I 
could find an eyewitness of some type of the job that could verify any of 
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the facts I had found up to this point. 
Q. Did you, on either the 23rd or on your return on the 24th, ever 
locate the missing railing? A. I did not. 
Q. Did you at any time on the 23rd or the 24th ever locate any 
witness on the scene that claimed to have seen the accident? A. I did not. 
* * * * * 
Q. What investigation did you make on the second -- A. On the 
second day I talked to Mr. Detwiler again and I inquired as to whether 
he had come across any witnesses on that day. I talked to Mr, Dean and 
to two carpenters on the job. I had also talked to some of the men on the 
job. I can think of the plumbers, two or three plumbers, that were 
throughout the job. I got no statement from those particular people. 
Q. From all those inquiries did you locate -- A. No, I didn't. 
Q. (Continuing) -- anyone who had any knowledge that anybody 
knew of anyone who had seen the accident? A. No, I did not. 
* * * * * 
CROSS EXAMINATION 
BY MR. BECK: 


* * * *x * 


Q. Mr. Greene, at the time of your investigations in February of 


1959 at this particular project, did you notice whether Moses-Ecco had 
a lift or an elevator cage in the vicinity of this building for use in trans- 
porting material from one level to the next? A. They didin February; yes. 

Q. Do you know whether they had such a lift on March 18th? A. I 
can only surmise whether -- : 

THE COURT: No, don't guess. If you don't know, say you don't know. 
BY MR. BECK: 

Q. Would the inspection of such a lift or elevator be within your 
particular duties or jurisdiction? A. It would; yes. : 

Q. On March 18th do you have any records of having inspected 
such a lift or elevator? A. On March 18th; no. 

Q. Is the use of such a lift or an elevator in compliance with your 
regulations for use in transporting these Georgia buggies and concrete 
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materials from one level to the next? A. Yes, it is. 
Q. Is there a safety regulation which would govern the use or the 
transporting of a Georgia buggy ona stairway? A. Not directly. 

It doesn't name a Georgia buggy, but it would name the use of a particular 


structure or a piece of equipment other than what it's intended to be 


used for. 

Q. A moveable piece of equipment? A. That's right; it would in- 
clude that. 

Q. Do you recall what regulation that is? A. Yes. Regulation 
11-21010. 

* * * * * 

Q. Mr. Greene, at the time of your inspection on March 18, 1959, 
you inspected the center stairway, did you not? A. I did, yes. 

Q. At that time did you determine that there was no other way to 
the roof other than through the center stairway? A. Yes. 

Q. At that time did you inspect the center stairway between the 
fifth - floor and the roof? A. I did as far as I could inspect it. 

Q. And what did you do in that connection? A. I walked up the 
first flight of stairs, about I would say two flights and I looked and saw 
what the situation on the landing was. 

MR. BRESS: You said two flights ? 

THE WITNESS: No, two steps. 

BY MR. BECK: 

Q. You walked up to the fifth floor approximately two steps ? 
A. Two steps. 

Q. And you saw scaffolding? A. Scaffolding. 

Q. Did that scaffolding block the stairway? A. It did; yes. 

Q. You could not go on up the stairway? A. It couldn't be used as 
a stairway. 

Q. Do you have any notes made at that time concerning your in- 
spection of the center stairway? A. No, I don't. 

Q. You are testifying from your recollection concerning the con- 
dition of the center stairway between the fifth floor and the roof? 


A. That's true. 

Q. Well, if there had been a violation as a result of a violation of 
your regulations as a result of this stairway being blocked, you would not 
have left it in that condition, would you? | 

MR. BRESS: Objection; it's hypothetical, Your Honor. There is no 
indication of that blocking of the stairway is a violation and I object to 
the assumption of the violation unless he points out what it is; it's 
hypothetical. | 

MR. BECK: May we approach the bench? 

THE COURT: You may. 

(AT THE BENCH:) 

THE COURT: Will you read the pending question, Mr. Rosowes: 

(The reporter read the questions as follows: "Well, if there 
had been a violation as a result of a violation of your regulations 


as a result of this stairway being blocked, you would not have left 


it in that condition, would you?"') 

MR. BECK: Your Honor, this is cross-examination for the purpose 
of impeachment. The witness testified he has no record concerning his 
inspection and he's testifying from recollection. Now, the regulations 
will show that stairways are to be kept clear of all materials and open 
for passage, and it is my position, I submit, that if this stairway ~- the 
only access to the roof had been blocked, he would not have left it like 
that; he would have called the violation to someone's attention, 

THE COURT: Your question is addressed to credibility? 

MR. BECK: Yes, sir. 

THE COURT: Mr. Bress. 

MR. BRESS: I will withdraw my objection. 

THE COURT: Very well 

(IN OPEN COURT:) 

MR. BECK: Will you re-read the question? 

(The reporter then read the pending question.) 

MR. BRESS: My objection, Your Honor, I state I withdraw to that 


question. 
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THE WITNESS: Do I answer the question? 
THE COURT: Yes, answer the question. 
THE WITNESS: If there had been a violation I would not have left 
it like that. 
BY MR. BECK: 
Q. Do you -- strike that. 
Aren't there regulations that you are charged with enforcing which 


govern the blocking and keeping clear of stairways? A. Yes, there are 


regulations. 

Q. Would this scaffolding that you had described violate that 
regulation? A. It would not -- at that time it would not have violated 

the regulation. 

Q. Why would it not? A. Because there was no one working on 
the roof at that time. The stair was not being used by employees to gain 
access to the location. 

Q. Mr. Greene, how did you know no one was working on the roof 
at that time? A. I asked the superintendent of the job was there anybody 
working on the roof on the day, on the 18th. 

* * * * * 

Q. These chips out of the concrete stairs that you testified to, did 
they appear to be of recent origin? A. Yes, they did. 

Q. Can you describe those so far as the size, the width and depth 
of them? 

THE COURT: Keep your voice up. 

THE WITNESS: They were ranging from possibly two inches in 
length up to five inches in length across the leading edge of the stairs of 
each tread. One or two of them were possibly an inch deep, taken from 
the edge of the stair tread. 

BY MR. BECK: 

Q. You testified that on the afternoon of the 23rd you spoke with 
Mr. Detwiler? A. Yes. 

Q. From your'conversations with Mr. Detwiler, did you learn the 
identity of any eyewitnesses? A. I did not; no. 


55 


Q. Did you take a statement from Mr. Detwiler? A. I did; yes, sir. 

Q. Do you have that statement? A. I do. 

Q. May I see it, sir? 

MR. BRESS: If the Court pleases, may we approach the bench? 

THE COURT: You may. 

(AT THE BENCH:) 

MR. BRESS: I submit that it's improper to take from this witness' 
statement from a third party and try to offer, try to get into evidence 

hearsay. This is far different -- 

THE COURT: There has been no tender made. 

MR. BRESS: There is an effort now to develop the fact that there 
is a written statement and I do not want to be in a position of objecting to 
it in the presence of the jury, and I object to it now and object to any 
questions being asked about what was told to this witness by Mr. Detwiler. 


Mr. Detwiler will be here personally and he can be interrogated, but to 


get it in this way is pure hearsay. 
(IN OPEN COURT:) 
MR. BECK: May I approach the witness, Your Honor? 
THE COURT: You may. 
(The witness handed the statement to Mr. Beck.) 
BY MR. BECK: 
Q. Where did you take the statement from Mr. Detwiler? 
MR, BRESS: Objection as irrelevant, Your Honor. 2 
THE COURT: The objection is overruled. 
THE WITNESS: I talked to Mr. Detwiler in his shanty on he job, 
his office. 
BY MR. BECK: 
Q. On the afternoon of the 23rd? A. Twenty-third. 
Q. And did you make your own notes and put the statement in your 
own handwriting? A. That's right. 
148 Q. And did you read it back to Mr. Detwiler? A. That's right. 
Q. And was this statement taken in the usual course of your duties 
as a safety inspector? A. It is; yes. 
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MR. BECK: I would like to have this marked defendant's Exhibit, 
for identification, Number 1. 
THE DEPUTY CLERK: Defendants' Exhibit Number 1, for ident- 
ification. 
(Thereupon, Written Statement taken 


by Mr. Greene was marked Defendant's 
Exhibit No. 1 for identification.) 


* ak * * * 

MR. BRESS: I next offer in evidence, if Your Honor pleases, the 
regulations of the Minumum Wage and Industrial Safety Board for the 
District of Columbia in effect on March 23rd, 1959, as enumerated in the 
plaintiffs’ pretrial statement. They are Sections 11-21008; 21009(a); 
21012; 21014(a) and (b); 21035(a)(1),(2),(3), (b)(1), (2), (3), (c) and (d). 

Two of those regulations pleaded in the pretrial statement I have 
no mentioned as I do not offer them and withdraw those two, they being 
the other two numbers not called out by me. 

THE COURT: Is there any objection to any of these regulations, 
Mr. Beck? 


MR, BECK: Yes, Your Honor. 
* * * * * 


THE COURT: Very well, the record will indicate the admission 
in evidence of Section 11-21008; Section 11-21035; Sections (a)(1), (2), (3); 
Sections (b)(1), (2), (3) and Sections (c) and (d). 
* * * * * 


THE COURT: *** To recapitulate then, there has been admitted 
in evidence: Section 11-21008, Section 21035 (a)(1), (2), and (3), para- 
graphs (b)(1), (2) and (3), and (c) and (d). 

* * * * * 
MR. BRESS: Section 11-21008 of the regulations reads as follows: 
"All scaffolds, ladders, scaffolding devices, ramps, railings, 
guards, stairs, slings, hangars, blocks, pulleys, braces, ropes, 
cables, mechanical devices, and other equipment which are used 


in connection with the performance of work shall be constructed, 
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erected and maintained in a substantial manner and safe condition 
to give adequate support and protection to persons employed." 
Section 21035(a): (Reading) | 
"Standard railings. Standard railing shall mean a vertical 
barrier erected along an exposed edge of a floor opening, wall 
opening, ramp, platform, runway, temporary floor or other works 
place to prevent falls of persons. | 
"(a) Use. Railings shall be erected or other 
equivalent protection provided: | 
(1) Along the edges of ramps, plat- 
forms, runways, scaffolds, temporary floors and similar work 
places which are ten feet or more above the ground, floor or 
other supporting area, and where the space between the edge 
of the work place and the nearest floor, wall, of other sub- 
stantial structure is more than 18 inches, or which are over 
or adjacent to excavations, mortar beds, railroad tracks, 
furnaces, fluids, vats, high tension electric wires, machinery 
or equivalent hazards. | 


(2) Around the unused sides of all 


floor openings. 

(3) Across all wall openings with only 

such openings as may be necessary for operating purposes. 
"(b) Construction. Railings shall be of the follow- 


ing or equivalent construction: 
(1) Posts or uprights set not more 


than eight feet apart, center to center. 

(2) A top rail, the top of which is not 
less than 36 inches nor more than 42 inches above the floor 
or platform. ; | 

(3) An intermediate rail between the 
floor and the top rail. 

‘(c) Minimum dimensions. The dimensions of 
members of wooden railing shall not be less than those given in 
table below: | 
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Posts, 2x4, nominal size in inches, 2 x 4; 

dressed 1-5/8ths x 3-5/8th. 

Top rail, nominal size in inches, 2 x 4: 

dressed 1-5/8ths x 3-5/8ths. 

Member, intermediate rail, nominal size in inches, 

1 x 6; dressed 25/32nds x 5-5/8ths. 

"(d) The construction of the railings shall be such 
that the completed structure shall be capable of withstanding 
a load or pull of at least 200 pounds applied in any direction 
at any point of the top rail. Stronger construction may be 
required where railings are liable to be struck by moving 
equipment or materials." 


* * * * * 


Washington, D. C. 
Thurs., December 7, 1961 


* * * * * 


MR. BECK: Your Honor, I would like to renew my motion for a 
directed verdict on the grounds that Employees' Workmen's Compensation 


benefits are the exclusive remedy of the plaintiff and exclusive liability 
of the defendant in this case. You have already ruled on that soI will 
not add anything. 

I would also like to make a motion on the grounds that plaintiff has 


not made a prima facie case and with reference to this, I would like to 
discuss the testimony of the plaintiff and I would also have a couple of 
cases I would like to discuss. *** 

* * * * * 

MR. BECK: May it please the Court, I make a motion for a directed 
verdict on the ground that plaintiff has not proven a prima facie case and 
has not introduced sufficient evidence to raise a jury issue of the defend- 
ants' liability in this case. 

* oe x * * 
THE COURT: The Court will reserve ruling on the pending motion, 


both aspects of it, under Rule 50(b). 
* * * 
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193 GEORGE SAUNDERS, JR., 
called as a witness on behalf of the defendants, having been first duly 
sworn, took the witness stand, was examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. BECK: 
Q. Will you state your name and address, please? A. George 


Saunders, Hollywood, Maryland, St. Mary's County. 
Q. Where are you employed, Mr. Saunders? A. Roscoe-Ajax. 
Q. How long have you been employed there? A. Around four years 


Q. What is your job? A. At the present time, I am carpenter fore- 
man, | 

Q. During the Month of March, 1959, what was your job? A. In 

194 the first part of March, I was carpenter and in the last part of March, 
I was carpenter foreman. 

Q. Did you work on the Shoreham Motel project? A. Yés, sir. 

MR. BECK: May I approach the witness, Your Honor? | 

THE COURT: You may. 

BY MR. BECK: 

Q. Mr. Saunders, I hand you a document that has been marked 
Defendants' Exhibit No. 6 for identification and ask you if you can identify 
that? A. (Perusing exhibit) These are a set of architectural drawings. 

THE COURT: The reporter doesn't understand the identification 
of the document, Mr. Beck. 

BY MR. BECK: 

Q. What is that document that I just handed you? A. These area 
set of blue prints. 

Q. For what project? A. For the Shoreham Motel. 

Q. Is that the project that was under construction in March, 1959 ? 

A. Yes, sir. 

Q. Ihand you Defendants' Exhibit No. 7 for identification and ask 
you if you can identify that for us? A. These are another set of blue- 
prints of the Shoreham Motel. | 
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Q. What type of drawings are those? A. These are the mechanical 
plans. 

Q. Ihand you Defendants' Exhibit No. 8 for identification and ask 
you if you can identify that? A. These are another set of blueprints of 
the Shoreham Motel. 

Q. And what type of drawings are they? A. These are the struct- 
ural drawings. 

Q. When did you first start working on the Shoreham Motel project? 
A. In February, 1959. 

Q. What were your duties? A. To install safety handrails and 
any safety that was needed on the job. 

Q. How many stairways were there in this particular job? A. There 
were two sets of stairways. 

Q. Was one referred to as the center and one referred to as the 
east stairway? A. Yes, sir. 

Q. Did there come a time when you learned that George Williamson, 
the plaintiff in this case, had suffered an accident in the vicinity of the 
center stairway? A. Yes, there was. 

Q. Did there come a time when you learned that his accident re- 
sulted from a fall from the five and a half landing of the center stair- 
way? A. Yes, sir. 

Q. Do you recall the date of this accident? A. Iam not sure of the 
date but I know the day. 

Q. What day was it? A. It was on a Monday morning. 

Q. If I told you that the testimony was that it was on March 23rd, 
would that be about correct? A. Yes, sir. 

Q. Now, were you acquainted with the railings at the five anda 
half landing in the center stairway? A. Yes, sir. 

Q. Who installed those railings? A. I put them up. 

Q. When did you install them? A. Well, approximately a month 
before the accident. 

Q. At what stage of construction was the building at the time that 


you installed the rails at the five anda half landing? A. We were getting 
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ready to go up to work on the roof, put the penthouse and all on. 

Q. Can you describe for us -- and you may use the plans, the 
blueprints if you choose -- how this stairway from the roof to the five 
and a half landing and how the five and a half landing was constructed 
or situated? A. Well, you come down a set of steps to your roof, it 
leads to your platform which is the five and a half landing. You made a 
turn and went down another set of 7 steps to the fifth floor. 

Q. How was the five and a half landing supported? A. It was sup- 
ported from each side by two number 5 reinforcing rods. 

Q. How were those rods attached to the landing? A. At the land- 
ing, they made a loop through a small beam and back up to the roof again. 

Q. Did these reinforcing rods actually go up to the roof 3 A. They 
went up into a beam that supported the roof. 

Q. And what was that beam constructed of? . A. Concrete and 
reinforcing rods. | 

Q. Were these reinforcing rods buried in concrete in the beam that 
supported the roof and in the five and a half landing? A. Yes, . sir. 

Q. Was the five and a half landing also constructed of concrete? 
A. Yes, sir. 

Q. Did the five and a half landing have any support from under- 
neath? A. On the back, no but the front did. 

Q. How high off of the floor of the five and a half iaating was the 
bottom of the beam that supported the roof? A. From the landing to the 
bottom of the beam, approximately 34 inches. 

Q. What was the width of the stairway coming down from the roof 
to the five and a half landing? A. 44 inches. 

Q. What was the length of the five and a half landing? A. 8 foot. 

Q. What was the width of the five and a half landing? A. Around 
4 foot 2. 

Q. And by width, you mean from the edge of the last stair to the 
edge of the landing where the open chimney shaft begins; is that correct? 
A. Yes, sir. 


Q. Will you describe to His Honor and the jury how you ihstallea 
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the railings at this landing? A. Well, on each side which were west and 


east, we had a 2 x 4 at the top which was placed under the beam and 
driven in at the bottom. You have your two support rods coming from 
the roof beams to your platform. 

Q. Now, let me stop you. Were those 2 x 4's uprights? 

Were they standing up anddown? A. Yes, sir. 

Q. Very well. Go ahead. A. And then you had the same on the 
other side. You put it under the beam and drive it in from the bottom 
underneath your two support rods. Then you take six 16-penny nails and 

drive three on each side and pin them around your reinforcing rods. 

Q. Now, you are pinning the uprights around the reinforcing rods; 
is that correct? A. Yes, sir. 

Q. Go ahead. A. Then we take and put a 1 x 4 intermediate rail 
halfway from the floor to the top rail and nail it on the face side; then 
you place a 2 x 4 in between the two uprights and toenail it in from both 
sides and one down from the top. 

Q. What type of nails did you use to nail the 2x 4's? A. The 
2x 4's nailed with 16-penny nails. 

Q. What kind of nails did you use to nail the intermediate rail on? 
A. 8-penny. 

MR. BECK: Will you mark these Defendants' Exhibits for identifi- 
cation? 

THE DEPUTY CLERK: Defendants' Exhibits 9 and 10 for identifi- 
cation. 


(Objects marked Defendants’ Exhibits 
Nos. 9 and 10, for identification.) 


MR. BECK: May I approach the witness, Your Honor? 
THE COURT: You may. 
BY MR. BECK: 

Q. Mr. Saunders, I hand you two items marked Defendants' Exhibits 
9 and 10 for identification and ask you if you can identify those? A, 
These are two number 5 reinforcing rods. 

Q. Is that the type of rods that were buried in the cement beam 
that supported the roof and extended down into and was buried into the 
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floor of the five anda half landing? A. Yes, sir, they were. 

Q. Were those the type of rods that you attached the 2 x 4 uprights 
to? A. Yes, sir, that is right. : 

MR. BECK: Will you mark these, please? 

THE DEPUTY CLERK: Defendants' Exhibit No. 11, for identitica- 
tion. Defendants' Exhibit No. 12, for identification. 


(Objects, marked iuceadiais! Exhibits 
Nos. 11 and 12, for identification.) 


BY MR. BECK: 

Q. Mr. Saunders, I hand you Defendants' Exhibits Nos. 11 and 12 
for identification and ask you if you can identify those? A. This Number 
11 is a 16-penny common nail. | 

Q. Is that the type of nail that you used to secure the 2 x 4 uprights 
to the reinforcing rods? A. Yes, sir, it was. 

Q. Is that the type and size of nail that you used to toenail the 2x4 
top rail into the uprights on each end? A. Yes, sir. 

Q. Will you identify Exhibit No. 12, for identification? re Number 
12 is an 8-penny common nail. 

Q. Is that the type of nail that you used to nail the 1 x 4 evan 
rail to the 2 x 4 uprights? A. Yes, it was. 


* * * 


BY MR. BECK: 


Q. Mr. Saunders, was it within the confines of your duties to make 


periodic inspections of the safety rails in the center stairway? A. Yes, 
it was. | 

Q. Did you make such inspections? A. Yes, I did. 

@. When was the last time prior to Monday, March 23, 1959, the 
day of the accident, that you last inspected these safety rails at the five 
and a half landing? A. I had two other carpenters during the morning 
of Friday doing that inspection. 

MR. BRESS: Objection. I move the answer be stricken as not re- 
sponsive. 

THE COURT: The answer will be stricken. 
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Read the question to the witness, Madam Reporter. 
(The pending question was read by the reporter.) 
BY MR. BECK: 

Q. Do you understand the question? A. Yes, sir. 

Q. When was the last time that you personally inspected it? A. 
Myself I didn't inspect them that day. 

Q. On Monday. When was the last time prior to Monday that you 
inspected it? A. I had been around in the middle of the week when I 
went around with the inspector. 

Q. The middle of the week prior to Monday, March 23? A. Which 
was approximately Thursday, I went around and inspected. 

208 Q. Approximately Thursday before the accident? A. That is right. 

Q. Now, at that time, were the rails in place? A. Yes, sir, they 
were. 

Q. And was the top rail a 2 x 4 rail that you described earlier? 

A. Yes, sir, it was. 

Q. At that time did you test the rail for strength and soundness ? 
A. Yes, sir, we looked to see if it was properly nailed and were tight. 

MR. BRESS: I move the answer be stricken as not responsive. 

THE COURT: Are you addressing the Court, Mr. Bress ? 

MR. BRESS: Pardon me, Your Honor. I move that the answer be 
stricken as not responsive. 

THE COURT: Read the question and the answer, Madam Reporter. 

(The record was read by the reporter.) 

THE COURT: I deny the motion to strike. 

Go ahead. 

BY MR. BECK: 
Q. During the week prior to this accident on Monday morning, did 


you have occasion to make trips to the roof using the center stairway ? 
A. Yes, I did. 
Q. Did you use the stairway between the 5th floor and the roof? 


A. Yes, sir, we did. 
Q. I will ask you, Mr. Saunders, if there was any scaffolding or 
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other structure in the center stairway between the 5th floor and the roof 
during that week preceding the accident? A, No, there wasn't. 
* * * * * 
REDIRECT EXAMINATION 
BY MR. BECK: 
* * * * * 

Q. Did Inspector Greene at any time prior to this accident make 
any comment to you one way or the other about the height of the safety 
rails at the landings in the center stairway? A. No, sir. 

MR. BRESS: Objection, if the Court please. If there is going to be 
any inquiry as to what Inspector Greene objected to about the rails, we 
would like to have all of what Inspector Greene objected to. 

THE COURT: The question was addressed to a statement made to 
this witness. 

The question is overruled. 

Read the question, Madam Reporter. 

(The question and answer were read by the reporter.) 

BY MR. BECK: 

Q. These chips out of the concrete stairs between the five and a 
half landing and the roof that you testified to, did those appear to be of 
recent origin? A. Yes, sir, they did. 

* * * 
Whereupon, 
RAYMOND GRINDER, 
called as a witness on behalf of the Defendants, having been first duly 
sworn, took the witness stand, was examined and testified as follows: 
DIRECT EXAMINATION | 
BY MR. BECK: 

Q. Please state your name and address? A. Raymond Grinder, 

5791 Chillum Heights Drive, Hyattsville, Maryland. 


Q. Where are you employed, sir? A. W. G. Cornell Company. 


Q. What type of business is that? A, That is plumbing and heating. 
Q. Are youa plumber? A. Yes, sir. 
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Q. How long have you beena plumber? A. Around 12 years. 

Q. During the month of March, 1959, by whom were you employed? 
A. Standard Engineering Company. 

Q. Is that also a plumbing and heating company? A, Plumbing 
and heating. 

Q. Where were you working during that time? A. At the Shoreham 
Motel. 

Q. Directing your attention to Monday, March 23, 1959, were you 
working at the Shoreham Motel? A. Yes. 

Q. Where on the motel project were you working that morning ? 
A. I was working on the 5th floor. 

Q. What were you doing? A. We were running the sewer stacks 
through the roof. 

Q. Were you working in the vicinity of the center stairway of the 
5th floor? A. Yes, sir. 

Q. Do you know what Iam referring to when I say "center stairway"? 
A. The center stairway of the building. 

Q. Now, what did this running of stacks through the roof require? 
A. Well, it required -- a stack is a sewer that comes from the basement 


of the building and the top part of that sewer goes through the roof as a 


vent and it required to put a piece of pipe that terminated 18 inches above 
the roof. That is what we were running, with the pipes going through the 
roof and the connections to that. 

Q. Were there a number of these pipes that you were working on? 
A. Yes, sir; there would be one for every bathroom and one for every 
kitchen. 

Q. And both bathrooms and kitchens, were they in the proximity of 
the center stairway? A. They went from one end of the building to the 
other end of the building and there were bathrooms in the proximity of 

the center stairway. 

Q. Did you have any equipment at that time in the vicinity of the 
center stairway? A. Yes, sir; we had our furnace for heating lead to 
make the lead joint. 
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Q. Was anyone working with you? A. I had another man with me 


on the far end of the building; and when I was in the center stairway, I 
didn't have anybody with me. 

Q. During the course of running these pipes from the 5th floor up 
to the roof, did you have occasion to go to the roof on that morning? A. 
Yes, sir. 

Q. Did there come a time when you learned or it came to your at- 
tention that a person fell from the five and a half landing of ai center 
stairway? A. Yes, it did. 

Q. Prior to that event coming to your attention, had you had occas- 
ion to go from the 5th floor to the roof by way of the center stairway? A. 
Yes, sir, a couple of times. 

Q. As you went from the 5th floor to the roof through the center 

stairway, did you observe the railings at the five and a half land- 
ing? A. Yes, sir. 

Q. Can you tell the court and jury the size of those railings? A. 

It was a 2 x 4 ontop anda 1 x 4 about half way down, which would be the 
bottom rail. 

Q. Did that condition exist on the morning of Monday, March 23, 
prior to this accident coming to your attention? A. Yes, sir. 

Q. Now, during the week prior to Monday of March 23, had you 
had occasion to use the center stairway to go to the roof? A. Yes, sir. 

Q. At any time during that week prior to Monday, March 23, did 
you observe any scaffolding or any material in the center stairway between 
the 5th floor and the roof? A. No, sir. 

Q. At any time during the week prior to Monday, March 23, was 
your passage blocked in the center stairway between the 5th floor and the 
roof? A. No, sir. | 

Q. Will you tell us in your own words, Mr. Grinder, as you were 
working on the 5th floor what you observed, what you did and what occur- 
red? A. The thing began with me going over to get a ladleful of lead to 
pour a joint and while I was standing over there heating this ladle to be 
able to carry the lead back to the joint, I heard this noise on the stairway 
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and I looked up and I seen this person's feet coming down. 

The person was coming down backwards and as he came down the 
steps, I kept watching him to see what was happening. Then I watched 
Mr. Williamson go through the railing and the Georgia buggy went behind 
him. He went through standing up and backwards and at no time did he 
stop from the time I seen him. 

Q. What first attracted your attention to him? A, The noise of 
the Georgia buggy bouncing from one step to the other as it came down. 

Q. Now, would there have been a flight of stairs from the 5th floor 
up to the five and a half landing? A. Yes, sir. 

Q. And then there was a complete 180 degrees turn and a flight of 
stairs from the five and a half landing to the roof? A. That is right. 

Q. Where were you looking when you first saw Mr. Williamson's 
feet? A. Well, I looked at a line that would be about even with the second 
step on the flight of steps going from the five and a half landing to the roof. 
That is where I first saw his feet. Then I kept watching in that direction 
to see what was happening and I kept on watching him as he went on through. 

Q. As you had Mr. Williamson under observation from the time you 
first saw his feet until he disappeared off of the landing, did you see him 
stop at any time? A. No, sir. 

Q. Did you see him light his pipe at any time? A. No, sir. 

Q. Did you see the Georgia buggy stop and resting on the five and 


a half landing at any time? A. The only resting of the Georgia buggy may 


have been on the moment's hesitation before it went on through. 

Mr. Williamson went through first, with the Georgia buggy right 

behind him. That would be one continuous motion more or less. 

Q. Now, were you able to observe what happened to the top rail 
when this accident occurred? A. It broke out. 

Q. Did the rail completely go out? A. It broke out. I don't remem- 
ber what happened to the rail itself, but I know that Mr. Williamson went 
through it. 

Q. What did you do after you saw this accident occur? A. Well, 

I ran from where I was standing around to the side of the shaft which 
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would be on the 5th floor and looked over and I couldn't see anything so 
I hollered down to the man that fell and I ran down the steps to see what 
was going on. | 

When I got down there, Mr. Williamson was lying at the Betton of 
the shaft and he was bleeding quite a bit, so I figured the best thing to 
do would be to take my belt off and put a tourniquet on this leg to stop 
it from bleeding too much. That is what I did at that time. | 

Q. When you say you ran around the shaft and looked ory you 
are speaking of the chimney hole? A. Yes, sir. 

Q. On the 5th floor, was that chimney hole open? A. Yes. 

Q. Did you have to go around the stairway to the chimney hole? 
A. Yes, sir. 

Q. Were there rails at that point where the opening for the chimney 
shaft was? A. Yes, there were rails there too. 

Q. Why couldn't you see down into the basement? A. It} was too 
dark. 


Q. When you went to the basement and were assisting 7 William- 


son, did he say anything to you? A, No, he was more or less in shock. 
I mean, Iam not a medical man that I can tell any way better than that 
but it would seem to me to be in shock and he sounded to me like he want- 
ed a cigarette, and he asked to take his glove off and I took his glove off 
and have him a cigarette. | 

Q. Didhe say anything to you about his pipe? A. No. I don't re- 
member him saying anything about a pipe at all. | 

Q. Who else was in the basement with you at that time? A. Mr. 
Dean got there about the same time I got there. 

Q. Did Mr. Dean assist you with the tourniquet? A. Yes, he was 
holding one end of the belt and I was on the other. 

Q. Did you tell Mr. Dean that you had seen what happened? A. 
Yes. I told him that he had fell through the railing and through the shaft. 

Q. Did there come a time when you told Mr. Detwiler et happen- 
ed? A. Yes, sir. | 

Q. Ibelieve Mr. Detwiler was the superintendent for Moses-Ecco, 
is that correct? A. Yes, sir. 


70 


Q. When did you tell Mr. Detwiler? A. About half an hour after 
it happened. 

Q. Did you request either Mr. Dean or Mr. Detwiler not to get 
you involved in this matter? A, I requested that they not say anything 
about it at my home because of my wife's condition. 

Q. What was your wife's condition? A. She was pregnant at the 
time and we had lost a couple of children and I thought that it would be 
harmful for her to be shook up that way. 

Q. Was that your only reason for requesting -- 

MR. BRESS: Objection, if the Court please. 

THE COURT: Just a minute. You may finish your question. 

BY MR. BECK: 
Q. Was that the only reason for your requesting Mr. Dean and Mr. 
Detwiler not to get you involved? A. Yes. 
* * * 
Whereupon, 
CHARLES E. DETWILER, 
called as a witness on behalf of the defendants, having been first duly 
sworn, took the witness stand, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BECK: 

Q. Will you state your name and address, please? A, Charles E. 
Detwiler, Manassas, Virginia. 

Q. Where are you employed, Mr. Detwiler? A. Moses-Ecco Com- 


pany. 


Q. How long have you been employed by Moses-Ecco? A. Approx- 


imately 10 years. 
THE COURT: Keep your voice up. 
BY MR. BECK: 
Q. What is your job with Moses-Ecco? A. Job superintendent. 
Q. Were you job euperintendent in March of 1959 on ths Shoreham 
Motel project? A. Yes. 
Q. Was George Williamson one of your employees? A. Yes, sir. 
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Q. Did Moses-Ecco have the concrete construction Somat on 
that job? A. That is right. | 

Q. Did Moses-Ecco have its own equipment on the job? A. Yes, 
sir. 
Q. Did there come a time on Monday, March 23, 1959 when you 
sent Mr. Williamson to look for Georgia buggies? A. That is right. 

Q. What did you do? A, Onthis Monday morning, we were in the 
process of gravelling the ground floor of the building and we were short 
a buggy, and I sent him to look for it. : 

Q. How many Georgia buggies did Moses- Ecco have on the job at 
that time? A. 6 or 7. I don't remember exactly. 

Q. Did Moses-Ecco have a means of conveying or transporting 
Georgia buggies from one level to the other on that job? A. We did 
have, yes. 

Q. What happened to it? A. Well, the job was topped out and we 
had removed the tower. 


@. You had finished the work on the roof and you had removed the 


cage or elevator? A. Yes, sir. 

Q. Approximately what time of the day was it that you sent Mr. 

Williamson to look for the Georgia buggy? A. Brea something 
past 8. | 

Q. Did you give him any instructions concerning the rounding up 
and bringing the Georgia buggies to the basement? A. No, sir. 

Q. Did there come a time when Mr. Williamson came back to you 
and reported that he had found the Georgia buggy? A. Yes, there was. 

@. What did he tell you? A. He told me he found the Georgia bug- 
gy on the roof. I asked him if he could get it down. I told him if he 
brought it to the 5th floor, he could put it on the bricklayer's hoist and 
send it down. 

Q. To your knowledge, was there any way of bringing the Georgia 
buggy from the roof to the 5th floor without using the center stairway? 
A. Yes, there was. 

Q. What was that? A. There was a chain hoist hanging in the open 


72 


hole; there was plank, rope and so forth on the job. He could have led 
it through several holes, that is what we usually do. 

Q. Can one man operate a chain hoist? A. Yes, sir. 

Q. Did you give Mr. Williamson any other instructions concerning 
the bringing of the Georgia buggy down? A. No, sir. 

Q. Now, during the week prior to Monday, March 23, 1959, did you 
have occasion to use the center stairway to go to the roof? A. I did. 

Q. During any part of that week preceding March 23, did you ob- 
serve any scaffolding or any material that blocked the center stairway 
between the 5th floor and the roof? A. No, sir. 

Q. Approximately how many times would you say you used that 
center stairway between the 5th floor and the roof during that week? A, 
I wouldn't have any idea as to how many times. 

Q. Did you ever inspect the safety rails at the five anda half land- 
ing in the center stairway prior to Monday, March 23rd? A. I never in- 
spected them; I had noticed them. 

Q. When was the last time that you noticed them? A. Probably 

on Friday. 

Q. Preceding the Monday of the accident? A. Before the Monday. 

MR. BRESS: I object to anything of a probable nature, Your Honor. 
He said "probably on Friday before". 

THE COURT: I assume the witness is stating his best recollection 
when he says "probably Friday", Mr. Bress. 

Go ahead. 

BY MR. BECK: 

Q. Can you describe the size of the top rail at the five anda half 
landing? A. 2x4. 

Q. Did it extend across the landing next to the open chimney shaft? 
A. Yes, sir. 


Q. Now, where were you when you learned that Mr. Williamson had 


been injured? A. I was on the platform of the stairway leading to the 
basement. 

Q. What did you do? A. I run down the stairway and around to 
where he had fallen. 
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Q. And then what did you do? A, I went out then and made the 
necessary arrangements to call the ambulance and clear the road so that 


it could get into the scene of the accident. 

Q. Did you talk to Mr. Williamson at the scene of the accident? 
A. I didn't talk to him; I just seen him laying there. A couple other 
guys come down and then I went out and came back. I called the ambu- 
lance and gave instructions to clear a path so the ambulance could get in. 

Q. Following the accident, did there come a time when you hada 
conversation or a talk with Mr. Grinder? A, Yes, sir. 

Q. When and where was that? A. Probably a half hour after they 
had removed Mr. Williamson. 

Q. Where did you talk to him? A. On the 5th floor, I believe. 

Q. What did Mr. Grinder tell you? 

MR. BRESS: Objection, if the Court please. 

THE COURT: I didn't understand you. 

MR. BRESS: Objection to the conversation between him and Mr. 
Grinder. : 

THE COURT: On what ground? 

MR. BRESS: Hearsay. 

MR. BECK: I will withdraw that, if Your Honor please. 

BY MR. BECK: 

Q. Did there come a time when you talked with Inspector Greene 
concerning this accident? A. Yes, sir. | 

Q. When and where was that? A. It was later in the day. I don't 
remember exactly the time. He came to the job. 

Q. Did you tell Inspector Greene what you had learned of! the acci- 
dent? A. I told him what I knew about it. I had made a report of it and 
I showed that to him. | 

Q. Did you tell Inspector Greene that there was an eyewitness to 
the accident? A. No, sir. 

Q. Why didn't you tell Inspector Greene? A. Mr. Grinder asked 
me not to involve him in it. 7 


Q. Did you -- 

MR. BRESS: I object to that, if the Court please. 

THE COURT: The answer will be stricken. 

BY MR. BECK: 

Q. Did you give Inspector Greene a statement at that time? A. 
I gave him the report that I made of the accident. 

Q. And was that report given orally? A. Yes. 

Q. While you were talking with Inspector Greene, did he make 
notes? A. Yes, sir. 

Q. Did he reduce those notes to writing and read them back to 
you? A, Yes, sir. 

Q. Were they correct as he read them to you? A. Yes, sir. 

MR. BECK: May I approach the witness, Your Honor? 

THE COURT: You may. 

BY MR. BECK: 

Q. I hand you defendants’ Exhibit 1 for identification and ask you 
if you can identify it? A. (Perusing exhibit) Yes, sir. 

Q. Is that Defendants’ Exhibit No. 1 for identification, the state- 
ment that Inspector Greene read back to you at that time? A. Yes, sir. 

MR. BECK: I offer this exhibit in evidence, if the Court please. 

MR. BRESS: Objection, if the Court pleases. 

THE COURT: State the grounds for your objection. 

MR. BRESS: There is no indication that the contents of the state- 
ment are based on personal knowledge; and it is an indirect way to get 
hearsay evidence into the case. As a matter of fact, it is hearsay on 


hearsay. The fact it is reduced to writing does not give it any additional 
probative value. 

THE COURT: Let me see the document. 

(Document handed to the Court.) 

THE COURT: What do you say to the objection? 

MR. BECK: Your Honor, I think the statement would be in the same 
category as the statement that the plaintiff gave Inspector Greene following 
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the accident. It is a statement made as part of Inspector Greene's duties 


in investigating the accident. It is kept in due course of business 
and the witness has identified it as being the statement he eaF the 
Inspector. 

MR. BRESS: The distinction lies in the fact that the statement 
made by the plaintiff was a statement that was made on personal know- 
ledge. This statement contains a report of hearsay and, therefore, it 
is not admissible because it is turned over to somebody else. 

THE COURT: The Court will admit the exhibit as the statement 
made by this witness to Inspector Greene in the course of his investi- 
gation. 


(Defendants' Exhibit No. 1 was ad- 
mitted into evidence.) 


THE COURT: I think we will suspend this trial at this time until 
tomorrow morning, gentlemen. 

MR. BECK: Your Honor, may counsel approach the bench? 

THE COURT: You may. 

(AT THE BENCH:) 

MR. BECK: The defendant has reconstructed to exact scale the 
stairway and the landing involved in this particular accident. I request 
Your Honor's permission to let us bring that stairway into the court- 

room, if you please, and I would like to point out this; It is in 
three parts. It is portable and can be brought in and installed here, set 
up here. I believe, it will require some moving of counsel tables. 

THE COURT: Have you seen this ? | 

MR. BRESS: No, Your Honor, never. This is the first I have ever 
heard of it. 

THE COURT: Go ahead, I didn't know whether you had seen it. 

MR. BRESS: I never even suspected it, Your Honor. 

MR. BECK: This stairway will be used in conjunction with testi- 
mony of an expert witness, an engineer. It will be used of demonstrating 
the size of the stairway, the size of the landing with reference to the 
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Georgia buggy and demonstrating the improbability, if not impossibility, 
of wheeling a Georgia buggy on the stairs. 

THE COURT: The proposed exhibit is built to the exact dimensions 
shown by the plans and specifications, is it? 

MR. BECK: Yes, Your Honor. 

MR. BRESS: Of concrete? 

THE COURT: The stairs are concrete, are they? 

MR. BECK: No. It is constructed out of wood. It is not for the 
purpose of showing the soundness of the construction of the safety rail: 
It is for the sole purpose of showing the dimensions of the stairs with 
reference to the dimensions of the Georgia buggy, the dimensions of the 
landing and to illustrate the probability of the plaintiff being able to heel 
the Georgia buggy on the stairs with these dimensions. 

MR. BRESS: It would seem to me that this type of exhibit goes 
pretty far to illustrate a very simple thing. We have got the clear dimen- 
sions of the stairway at 3 foot 10 and you have got the clear dimensions 


of the buggy of 3 foot 4, a clearance of only 6 inches, and it is coming 


down the steps. The steps are a certain size. If he has got an expert 
that can testify as to that. If he wants to produce an exhibit, I want an 
exact reproduction. I want to be able to show, with a muscular man, 
how this heeling can be done, can possibly be done. 

MR. BECK: I don't want the responsibility of your client. 

THE COURT: Is this exhibit constructed in such strength that none 
will be hurt? I wouldn't want Judge McGuire to be sued for an accident 
that occurred in my courtroom if the exhibit collapses with a Georgia 
buggy on it. 

MR. BECK: Your Honor, we will bring a houser in for a strongline 
and there is a place where you can tie the Georgia buggy from the other 
end. 

THE COURT: Very well, if you represent to the Court and your 
witness testifies that the dimensions are exactly the same, I don't see 
that the Court can prohibit the use of the exhibit for those purposes, re- 


cognizing that you must not offer any testimony or make any display on 
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the wooden stairs that would not be applicable to concrete stairs. 

MR, BECK: That is right. ! 

THE COURT: Very well. 

MR. BECK: I would like to point out to the Court that it is a rather 
large exhibit but I think we can do it without interfering too much with 
Your Honor's courtroom furniture. , 

MR. BRESS: I would like to look at it before the Court finally rules 
on it. We had the experience last year with a large exhibit where it was 
brought into the garage in the basement of the courthouse and our visit- 


ing judge went downstairs to inspect it because it might cause damage in 


the interior of the courthouse. 

THE COURT: Is this so big that it would cause any damage? 

MR. BECK: It is in three parts. It can be brought in. The alter- 
native would be, perhaps to set it up outside of the courthouse someplace 
and let Your Honor and Mr. Bress view it before it is shown to the jury. 

THE COURT: I would like to have Mr. Bress view it in order that 
if he has anything to say about it, he will have an opportunity to before 
it is brought in the courtroom; but insofar as my seeing it outside of the 
courtroom, that is not necessary. If the building is damaged, you repre- 
sent a solvent client and I am sure the Government will take appropriate 
steps inthe matter. Insofar as defacing the furniture of this courtroom, 
I am going to move shortly, so it will only be my successor that will 
worry about it. But, show it to Mr. Bress. 


MR. BECK: I hope I don't end up in jail. 
* * * * 


Washington, D. C. 
Friday, December 8, 1961 


* * * * 
CHARLES E. DETWILER, 
resumed the witness stand, having been previously duly sworn, was 
examined and testified further as follows: 
DIRECT EXAMINATION (continued) 

THE COURT: I think when we adjourned last evening, the Court had 
just over Mr. Bress' objection admitted Defendants’ Exhibit No. 1 in 
evidence. 

MR. BECK: Thank you, Your Honor. May I proceed? 

THE COURT: You may. 

MR. BECK: May I hand this to the Clerk or Marshal and have it 
shown to the jury? 

THE COURT: I think it would save time if you read it to the jury. 
It would only take one reading. 

MR. BECK: Defendants’ Exhibit 1: 

"Moses-Ecco Mills Building, Washington, D. C. 

"3/23/59. George W. Williamson, laborer, 40 Randolph Place, 

Northwest, 3 months. 

"Statement of C. E. Detwiler, Superintendent on project 2500 

Calvert Street, Northwest. 

"George Williamson was on the roof looking for a Georgia buggy. 

After finding the buggy, he attempted to roll it down the stairs. 


He apparently was backing down the stairs with the buggy in front of him 


when he lost his footing and crashed through the guardrail in the five and 
a half floor landing. He fell down the chimney which is adjacent to the 
landing and landed in the lot in the boiler room. 
"Statement written and read to C. C. Detwiler on project 3/23/59. 
"Railings were in place at landing and required dimensions on day 
of investigation. No other employee on the roof with Williamson. 
"Georgetown University Hospital." 
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BY MR. BECK: 

Q. Mr. Detwiler, in your experience as a concrete construction 
superintendent, do you make use of stairways to convey or transport 
Georgia buggies from one floor level to another? A. That is not a general 
practice, no. 

Q. Do you usually have your own elevator equipment for that? 

A. Yes. 

MR. BRESS: Objection to leading. 

THE COURT: Don't lead. 

BY MR. BECK: 

Q. On March 23, 1959, on the morning of this accident and when 
Mr. Williamson came to you in the basement and reported that he found 
the Georgia buggy on the roof, how many employees did Moses-Ecco have 
on the job at that time? A. I don't remember the exact number, around 
8 or 10. | 

Q. Were any of the employees available to help Mr. Williamson 
had he requested help? A. Yes, sir. 

Q. Did you go to the five and a half landing after the accident 
occurred? A. Yes, sir. 

Q. Did you observe the stairway between the five and a half landing 
and the roof? A. I did. 

Q. What did you observe? A. I observed where the concrete had 
been broke-- there were chips laying there that had broke out of the steps. 

Q. Approximately how many steps had chips in them? A. Two or 
three. 

Q. What was the location of those steps? A. I believe it was the 
second, third and foruth steps from the platform up. 

Q. Iask you, Mr. Detwiler, with the Court's permission, if you 
will step down and look at this Georgia buggy. A. (The witness complied. ) 

Q. Now, will you resume the stand. A. (The witness resumed 
the stand.) | 


Q. Is the Georgia buggy sitting here in the courtroom the type 
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and kind that Moses-Ecco had on the job at the Shoreham Motel project? 
A. Itis. 

Q. Is the Georgia buggy the type and kind that Mr. Williamson 
was removing from the roof on that occasion? 

MR. BRESS: Objection. There is no showing that he has no know- 
ledge of the type of Georgia buggy that he was moving on that occasion. 

THE COURT: Will you read the question, Madam Reporter? 

(The pending question was read by the reporter.) 

THE COURT: Will you read the question, Madam Reporter. 

(The pending question was read by the reporter.) 

THE COURT: I will sustain the objection to the question. You 
may determine from the witness whether he has personal knowledge of 
this particular buggy. 

BY MR. BECK: 

Q. Mr. Detwiler, did Moses-Ecco have more than one kind or 
type of Georgia buggy on the Shoreham Motel project? A. No, sir. 

Q. Do you know of your personal knowledge the type and kind of 
Georgia buggy that Mr. Williamson was removing from the roof at the 
time of his injury? A. Exactly like that one. 

MR. BECK: That is all. Thank you. 

CROSS EXAMINATION 
BY MR. BRESS: 

Q. With respect to the buggy, Mr. Detwiler, are you familiar 
with the bumpers that are on this buggy? A. They are all the same. 

Q. Do you have any buggies on which bumpers have been removed? 

A. No, sir. 

Q. Inother words, is it your testimony you have never seen 
buggies on a Moses-Ecco job without those front skid bumpers? 

A. Notinuse. If they get broke, we put them out of service and they 


are not in use. 


Q. The utility of the buggy is not impaired by the absence of bumpers 
and by bumpers I refer to these two things here (indicating) . 
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THE COURT: Be careful of the taxpayers’ furniture, Mr. Bress. 
BY MR. BRESS: : 

Q. The purpose of this (indicating) is to have it stopped without 
the edge of the front leading edge of the buggy touching the ground? 
A. Those are guide bars. 

Q. Isn't that true in some instances the men prefer to have the 
leading edge actually touching the floor? A. That is not right. 

Q. You have not seen the men do that? A. No, sir. 

Q. Now, with respect to the buggies, have you made any measure- 

ments of the heel plates on these buggies? A. Some of them are 
wore a little more than others. 

Q. Are you prepared to state that the dimensions on this or any 
other buggy is the same dimension as was used by Williamson? 
A. The pads may be wore a little more but -- that one right there in 
particular has had new pads welded on there. | 

Q. Isn't it true that in the maintenance of these buggies, you 
frequently weld on heel pads? A. That is right. 


Q. And the size of the pads that are welded on there are not at 


all times uniform? A. Not necessarily, no. 

Q. This buggy shows that its heels had been worn and new pads 
put under them, and the pad is that little angle iron on both sides; is 
that correct? A. That is right. 

Q. Also you were asked just before the queries about the buggy 
that you saw chips in the stairway and did I understand you to say that 
those chips were in two or three steps, the second, third and fourth 
from the botton? A. The platform, yes. | 

Q. Do you recall that? Do you recall having a secolladkion of 
seeing any chips in the stairs close to the bottom, the second, third and 
fourth as you testified? A. They were in the steps, yes. Exactly which 
ones, I don't remember. 

Q. You just testified that they were from the patobere up. Iam 
asking you whether or not you have not previously testified that the chips 
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you saw were on a couple of the steps from the top going down? A. That 
has been a long time ago. I am not positive which steps it was, but they 
were broke. 
Q. Your recollection certainly was as good in October of 1961 as 
it is now, wasn't it? 
Can you answer? A. What was that. 
Q. Was your recollection about this stair as good two months ago 
as itis now? A. I don't know about that. 
Q. Has anything taken place since October 1961 to change what 
your recollection was in October? A. No, sir. 
Q. This question was asked of you at page 375: 
"Now, after the accident, did you go to the five and a half 
landing? 
"Answer: Yes, Sir. 
"Question: What did you find when you arrived there? 
"Answer: Well, I noticed that some of the steps were broke 
off, about three risers of the platform up there was large chips 
out of concrete steps. 
"Question: Didyou notice anything else? 
"Answer: Some of the rails were hanging as well as I can 
remember. 


"Question: The chips in there, you said the risers-- 


"Answer: Yes, sir. 
"Question: Was that in the stairway from the five and a half 
landing to the roof? 


"Answer: Yes, sir. 


"Question: Were those chips in the stairs nearest the landing 
or nearer the roof? 

"Answer: From the roof, from the roof to the landing on the 
west side." 
Do you remember that? 
THE COURT: What is your question to the witness? 
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BY MR. BRESS: 
Q. Did you give those answers to those questions? 
MR. BECK: Your Honor, I object. Those are not impeaching and 
counsel should go to the next question which clarifies this. 
THE COURT: I will overrule the objection. I think the questions 
are impeaching. You may on redirect examination read any part of that 


testimony that you desire. 


Has the witness answered the question? 
BY MR. BRESS: 
Q. Were those questions put to you and did you give those answers? 


A. I guess so, yes. 

Q. Now, in addition, another thing this morning you were asked 
was about this statement, Defendants' Exhibit No. 1. This statement 
was read to the jury. You had no personal knowledge of Mr. Williams’ 
fall, that is, you did not see the fall? A. I did not see the fall; that was 
my judgment. | 

Q. This was your judgment? A. That is right. 

Q. Did you talk to Mr. Grinder? A. I did. 

Q. Had you seen Mr. Grinder on March 23rd? A. I did. 

Q. Asa matter of fact, when you came up to the five and a half 
landing after the accident about a half an hour later, you saw Mr. Grinder, 
is that correct? A. That is right. 

Q. Mr. Grinder told you then what he saw, is that correct? 

A. That is right. : 

Q. Defendants' Exhibit 1 was not written by you, was it? 

That was the exhibit written by Mr. Greene. Do you remember that? 

(Document shown to the witness.) 

That is the one that was read this morning. That is his notes. 

A. (Perusing exhibit.) 

THE COURT: Just answer the question. 

THE WITNESS: That was written by Mr. Greene. 

BY MR. BRESS: 

Q. Now, on the day following the accident, on March 24, Mr. 
Greene came to see you again, did he not? A. I believe so. | 
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Q. Did he ask you whether you had any knowledge of the buggy 
being on the roof and did you tell him that Williamson had come to you 


and told you that the buggy was on the roof and that you told him that you 


knew that Williamson was alone; correct? A. I don't remember that 
conversation. 

Q. Did you also state that you told Williamson to bring the buggy 
down to the 5th floor so that he could place it on the bricklayer's hoist 
and move it to the ground? Do you remember telling him that? 

A. Telling Greene? 

Q. Yes. A. I don't remember the conversation; I may have. I 
don't remember. That is a long time ago. 

Q. Do you also remember Mr. Greene asking you how and what 
other way there was for Mr. Williamson to bring the buggy down? A. I 
don't remember no such conversation. 

MR. BECK: Your Honor, counsel is obviously referring to some 
exhibit or document. In order that the record may be complete, may 
we have what he is referring to? 

MR. BRESS: Defendant's Exhibit 2, the statement identified by 
Mr. Greene when he testified as notes that he took in his conversation 
with Mr. Detwiler on March 24, Defendant's Exhibit No. 2. 

THE COURT: Go ahead. 

BY MR. BRESS: 

Q. Didn't you also admit to Mr. Green that you knew that the stair- 
way was the only way down from the roof to the 5th floor? A. I did not 
admit to him that that was the only way. 

Q. So that this statement that Mr. Greene wrote down, ''He also 
admitted that he knew that the stairs was the only way from the roof to 
the 5th floor" that is not correct? A. What was that again? 

Q. I will showit to you, sir. Read that last sentence. 

A. (Perusing exhibit.) 
THE COURT: What is your question to the witness, Mr. Bress? 
BY MR. BRESS: 
Q. Did you not also make that statement or the substance of that 
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last sentence which I have just read to Mr. Greene? A. This is the first 
time I have seen this. ; 


Q. Apart from whether this is the first time you have seen it, 


the question is whether or not the substance of the sentence which appears 
in Defendants' Exhibit No. 2 for identification was stated by you to Mr. 
Greene? A. I don't remember that; no, sir. | 

Q. You don't deny that you made that statement, do wee A. I 
don't remember any conversation with Mr. Greene in front of Mr. Dean. 

Q. With Mr. Greene in front of who? A. Mr. Dean. That is what 
it says on there. He-- | 

THE COURT: Just a moment. Just answer the questions. 

BY MR. BRESS: 

Q. What you are referring to is that the final paragraph says, "I 
talked to Mr. Detwiler in the presence of Mr. Dean, Superintendent for 
Roscoe -Ajax, the general contractor, March 24, 1959." A. aaa 

no conversation. 

Q. But you do not deny that there was an inquiry made of you by 
Mr. Greene as to what other way Williamson had to get from the roof to 
the 5th floor and you told him that the only way there was was the stairway? 
A. I did not; no, sir. 

Q. You deny making that statement to Mr. Greene? 

THE COURT: The witness has denied it, Mr. Bress. 

MR. BRESS: Very well. 

BY MR. BRESS: 

Q. Now, this information that you got was from Mr. Grinder about 
what had happened to Mr. Williamson and the first time you talked to 
Grinder was about half an hour after the accident, and that conversation 
was at the five and a half landing; is that correct? A. That is correct. 

Q. What did Grinder tell you? | 

THE COURT: You objected to any statement made by Grinder on 
the ground that it was hearsay on direct examination, Mr. Bress. 


I will consider your objection a two-bladed sword. 
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MR. BRESS: Yes, Your Honor. 
BY MR. BRESS: 

Q. Did Mr. Grinder tell you where he was when Williamson fell? 
A. He told me-- 

THE COURT: I think this is hearsay, Mr. Bress. 

MR. BRESS: I am offering it, Your Honor, for purposes of im- 
peaching Grinder. Grinder's testimony was that he was on the 5th floor. 
Grinder made a statement to this witness which placed his position at a 
different place. I believe I have a right to inquire of him as to what the 
witness told him. 

THE COURT: You objected on direct examination to any testimony of 
any statement made by Grinder on the ground that it was hearsay. I 
think when the Court sustained your objection, the Court must be con- 
sistent and consider that this is hearsay for both sides. 

MR. BRESS: As far as it being offered, conversations being offered 
for the purpose of proving the truth of facts contained in it, they would be 
inadmissible, I believe, because of hearsay; but when a statement is 
offered for purposes of impeachment showing a prior contradictory state- 
ment, that does not have the same deficiency and it would be proper. 

THE COURT: The Court will consider any statements made by 
Grinder as being hearsay. 

MR. BRESS: May I approach the Bench, Your Honor? 

THE COURT: You may. 

(At the Bench:) 

MR. BRESS: I have before me the deposition of this witness. This 
witness has just stated that Mr. Grinder told him what was contained in 
Defendants' Exhibit 1. He has stated that that is the source of his inform- 
ation. It is all hearsay. In view of that fact, Your Honor, which has been 


admitted, hearsay has come in. I believe I have the right now to show what 


this witness has previously testified at his deposition, and that is that 
Mr. Grinder told him that when he saw Williamson start down the stair- 
way, he, Grinder, was standing on the roof of the building. 
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Now, if Mr. Grinder was standing on the roof of the building, 

Your Honor, he couldn't possible have seen Mr. Williamson from the 
knees down to his feet as he testified and it refutes his testimony com- 
pletely. 

I respectfully recognize Your Honor's ruling about hearsay not 

being admissible, but I think I want to call Your Honor's attention 
to the fact that by the admission of Exhibit 1 in evidence over my objection, 
Your Honor has in effect admitted that hearsay and it would make it proper 
for me to interrogate about the source of that hearsay even if it were not 
for the fact that I have the additional ground that this evidence goes to 
impeach Grinder. Grinder says he saw him on the 5th floor. Here this 
witness has sworn that Grinder told him he was onthe roof. 

THE COURT: The difficulty that arises is if the Court now admits 
this evidence which you have characterized as hearsay, the Court is 
compelled to admit on redirect examination any statements made by 
Grinder. 

MR. BRESS: I have no objection. 

THE COURT: Mr. Beck? 

MR. BECK: There has been no statement made by this witness 
as to what Grinder told him. There is nothing to impeach him on. Secondly, 
the testimony in this deposition is still subject to objection as being hear- 
say and I would object to it being introduced. 

THE COURT: I think there is nothing in the record upon which to 


predicate impeachment as yet, because the Court sustained Mr. 


Bress' earlier objection. In other words, he hasn't had an opportunity 

to get on the record that which he seeks to offer as impeachment testimony. 
I don't believe, although I ruled in Mr. Bress' favor, his objection to 
statements made by the plumber Grinder that I sustained the objection on 
the ground of hearsay. I don't think actually that the statements made 

by a witness in a case are hearsay if the witness is available for cross- 
examination. I think that automatically removes the testimony from hear- 


say category. 
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The accepted definition of hearsay is a statement made by a person 
who is not a party or a witness in the case. I don't think a statement made 
by any person who is a witness in the case can be characterized as hearsay. 

Our Court of Appeals has a different view in at least criminal cases 
about witnesses who are available in the witness room, but I will permit 
the questions about what Mr. Raymond Grinder said. AndI will permit 
Mr. Beck on redirect examination to ask any questions about Grinder's 
conversation with the witness. 

(Open Court:) 

BY MR. BRESS: 

Q. The information that was contained in the statement, defendants' 
Exhibit 1 that was read to the jury this morning as to what happened to 
Williamson, what cause him to fall, was information that you got from 
Mr. Grinder? A. Part ofit, yes. 

Q. Did Mr. Grinder tell you where he was when he made the 
observations concerning Mr. Williamson's fall? A. I don't remember 
whether he did or not, no. 


Q. Did you have a better recollection about what Grinder told you 


on the day of this accident when you testified in December of 1959, the 
very year of the accident? A. I probably did. 
Q. Does this refresh your recollection-- 
THE COURT: What page, Mr. Bress? 
MR. BRESS: Page 18, Your Honor, of the deposition of December 30, 
1959 of Charles Detwiler. 
BY MR. BRESS: 
Q. Were you not asked these questions--the last question on the 
bottom of page 17: 
"Question: Who? 
"Answer: I can't think of his first name. His name is Grinder, 
last name. 
"Question: Would it be Ray Grinder? 
"Answer: Right. 
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"Question: Was he the plumber from the Standard Engineering 


Company? 
"Answer: Correct. 
"Question: When did you talk with him? 
"Answer: Probably a half hour later. 
"Question: What did he tell you? 
"Answer: He told me that he had seen Williamson start down the 
stairway backwards with the buggy in front of him. 
"Question: Start down the stairway from the roof? 
"Answer: He said he had seen him start down the stairway 
with the buggy in front of him. He was backing down the stairs, 
he lost his footing on probably the 4th riser, he said, and appeared 
to fall, and the buggy pushed him through the rail, and that was it. 
"Question: How tall would you estimate Mr. Williamson is? 
"Answer: I would say probably 5 foot 7. : 
"Question: Could you estimate what his aupeosniate weight is? 
"Answer: No. 
"Question: At that time? 
"Answer: I would say 180 pounds. 
"Question: Did Mr. Grinder tell you where he was sak the 
time he saw Mr. Williamson coming down the stairs from the roof? 
"Answer: Yes, he did. 
"Question: Where was he? 
"Answer: He was on the roof." 
Do you remember those answers to those questions? A. Yes, sir. 
Q. When you got to the five and a half landing after the accident, 
do I understand from your observations there was no lower rail at all, 
no intermediate or lower rail? Is that correct? | 
MR. BECK: I don't believe he has testified one way or the other. 
I object. : 
MR. BRESS: If he hasn't testified, I am asking him now. 
THE COURT: Will you restate your question to the witness? 
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BY MR. BRESS: 
Q. When you got to the five and a half landing after the accident, 


did you observe any rail still in position or hanging? A. I believe 


there was some rails hanging. 
Q. And that was the upper rail; is that correct? A. That is right. 
THE COURT: I did not hear your answer. What was your answer? 
THE WITNESS: That is right. 
BY MR. BRESS: 
Q. There was no lower rate at all, was there? A. I don't believe so, 


Q. Your company, Moses-Ecco Company had nothing to do with the 
rails; is that correct? A. That is right. 

Q. Was the installation and the maintenance of the rail done by the 
general contractor Roscoe-Ajax? A. Yes, sir. 

Q. Do you know how this Georgia buggy got off the roof? A. I 

found out later, yes, sir. 

Q. It was not taken up on any hoist or elevator and it was not taken 
up the stairs; is that correct? A. I know who took it up but I don't know 
how they took it up. 

Q. It was not put there by Moses-Ecco people? A. No, sir. 

Q. When you last saw--strike that. 

On the Friday before this accident of Monday, did you have all 
your buggies together? A. Yes, sir. 

Q. And where were they? A. In the basement. 

Q. On Monday morning when you came to work, I understand one 
was missing? A. That is right. 

Q. That was the occasion when you sent Williamson to go and look 
for it? A. That is correct. 

Q. You did not tell him when you told Williamson to bring the 
buggy down from the roof, what method to use in bringing it from the roof 

to the 5th floor? A. No, sir. 

Q. But you did tell him what method to use from the 5th floor to the 
basement? A. I did. 
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Q. Did you say that there was in this shaft or chimney shaft--I 
have forgotten the exact words you used--I believe you said there was 
a bricklayer's hoist or steamfitter's hoist. A. I said there was a chain 
fall hanging in the shaft. 
Q. Is that the shaft into which Williamson fell? A. That is correct. 
Q. Was that shaft protected by rails at the roof level? A. Yes, 


Q. And what kind of a chain device was this? A. It was a regular 
chain fall, it has a chain like you see around a garage. 

Q. Is that like the wheel that pulls the bucket down into the wall? 
A. Same principle only this thing you have a chain you pull it oe 
and it stops anyplace. 

THE COURT: Is it like a block and tackle? Is that what Pgs mean? 

THE WITNESS: Yes, sir. 

BY MR. BRESS: 

Q. How was that affixed at the roof level, if you know? A. I 
believe it was hanging from the penthouse roof, there is a little roof 
over this. 


Q. Was the penthouse in existence on the date of this accident? 


A. Yes, sir. 
Q. And does the penthouse have four walls? A. Not at that time, 


Q. How many walls did it have? A. One wall. 

Q. Where was that wall located? A. On the west side of the opening. 

Q. Now, that wall would separate this whole stairway and shaft from 
the west end of the building? A. That is correct. ) 

Q. So that a person rolling a buggy from the roof to the: staiiny 
leading from the roof to the five and a half landing would have, if he had 

the buggy in front of him going, would have on his right this wall. 
He would be enclosed in a sort of room by that penthouse wall, is that right? 

MR. BECK: Your Honor, I object. The testimony has been that this 
building was laid out east and west. As the stairway ran, backing down from 
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the roof to the five and a half landing, you would be going in a southerly 
direction; the west would be to the left. 

MR. BRESS: We have no dispute. 

THE COURT: Will you read the question, Madam Reporter? 

(The pending question was read by the reporter.) 

THE COURT: I think the question is correct. I will overrule the 
objection. 

Answer the question, Mr. Witness. 

THE WITNESS: I don't follow his meaning. 

BY MR. BRESS: 

Q. Let me put it this way: You know the directions north, east, 
south and west, do you? A. Yes. 

Q. This penthouse wall at the roof level was just west of the stair- 

way leading from the roof to the five and a half landing; is that 
correct? A. That is right. 

Q. Correct? A. West, yes. 


Q. Now, where were the rails for the shaft at the roof level? 


A. You mean at the roof level, there was rails on the north and there 
was a rail going down the stairs. 
That would have been to the east side of the stair, going down. 
Q. Was there any rails on the east or west side of the shaft? 
A. No rail on the west side. I don't remember whether the wall went 
all the way along or not, but there was railing on the south side. 
Q. Were there people working in the shaft, steamfitters? 
A. I don't know. 
Q. Had you moved any Georgia buggies on this wheel hoist at any 
time? A. Not on that particular job, no. 
Q. Is it dangerous to mae a metal object like this weighing over 
200 poinds in a shaft on a chain hoist of this kind with steamfitters working 
in that shaft? A. What was that? 
Q. Is it dangerous to do that? A. No, sir, it wouldn't be dangerous. 
Q. You would feel comfortable working down below a point below where 
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this was going to be moved on a little chain hoist? A. Well, if they 
were going to drop it, they would move out of their way. 

Q. If they saw it coming. A. No. I mean, if he was going to lay 
it down; I don't mean if it dropped. If they were going to get it oe they 
would get out of the way. 

Q. How are you going to get this off the roof into the shaft opening 
to put it on the chain? A. You would hook it and hold it up. 

Q. What was holding the chain up in the air? A. It was hanging 
to a concrete slab above it. 


Q. How was it fastened? A. I don't remember the exact ES? 


probably wired or tied. 

Q. Now, if he hooked this up to a chain hoist and let it down from 
the roof level down to the five and a half level, you wouldn't expect him 
to do that, would you? A. I could, yes. 

Q. You wouldn't expect him to let it down to the five and a half 
level and then break the rails to get it on the landing? A. He wouldn't 
have to break the rails. : 

Q. Well, then, what would he do, leave the chain up above and 
run down to the five and a half landing and pull this on to the landing? 

A. He could have went down to the fifth floor and pulled it on the floor. 

Q. Would he have to let it go from above or could he pull it down 
from the 5th floor? A. He could have pulled it down from the 5th floor. 

Q. Then, you would have him running between the 5th floor up 
to the roof getting it adjusted at the right point so he could release this 
on the floor? A. He wouldn't have to -- that is not right. 

Q. What would he do at the 5th floor as far as the rails are con- 
cerned? A. He would bring the buggy over top of the rails. . 

Q. If the buggy is hanging from a chain that is holding it tight and 
he swung the buggy over the rails, how is he going to get that tight chain 
to let it down so he can put it on the floor? A. He would take his other hand 
and pull the chain to let it down. 

@. So, you would expect him to hold the buggy with one hand while 
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he was letting the chain go down with the other hand? A. That is right. 
Q. You have never done that, have you? A. I have. 
Q. With a Georgia buggy? A. I can do it, yes. 


Q. I know you can do it, but have you done it? A. I have done it. 


Q. Could you pick up this Georgia buggy yourself? 
THE COURT: I don't think that is a necessary question, Mr. Bress. 
BY MR. BRESS: 

Q. Did you suggest that there were some other ways that George 
Williamson could have brought this buggy down from the roof to the 5th 
floor besides this chain in the shaft? A. To who? 

Q. Did you suggest to us here? A. Yes, sir. 

Q. What other way was there? A. He could have laid planks down 
the stairway and he could have turned the buggy over and slid it down. 

Q. Allright. Let's try it the other way. 

If I understand what you are saying by laying planks, another way 
was to take wooden planks and lay those wooden planks from the roof on 
this stairway down to this landing; right? A. Yes. 

Q. And then let it roll? A. No, I didn't say that. 

Q. Then let it ride? A. I said turn it completely over and slide it 
down on the planks. 

Q. You think that would not have been a wreckless way of doing it? 
A. Not as wreckless as it was. 

Q. Let me ask you: Did you also think of some other way that it 
could be brought down to the 5th floor? A. It could have been let down 
by a rope even. There was plenty of rope on the job. 

Q. Where was he going to let it down by the rope, from the roof 
to the 5th floor? A. There was an elevator opening that went through the 
floors also. 

Q. So he had a lot of choices of ways that he could have done it? 

A. Yes. 

Q. And you knew those choices were available to him? A. I never 

gave them a thought. 
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Q. Have you also suggested at one time that he could have put 
timbers in the elevator shaft? A. I probably did. 

Q. And by that you mean that at some other place where the elevator 
shaft comes up to the roof, if he had taken some wood timbers and put them 
in the elevator shaft starting at the roof and down to the 5th floor, he could 

then slide the buggy down that way? A. That is correct. 

Q. You didn't suggest that he do that either on this occasion, did 
you? 

THE COURT: The witness has said he didn't make any suggestions, 
Mr. Bress. 

BY MR. BRESS: 

Q. All right, sir. Now, you had been to the five and a half landing 
before this day, had you not? A. Several times in the prior week. 

Q. Can you point out to us any difference in the method of the con- 
struction of the railings at the five and a half landing and any other landing? 
A. There was no difference. 

Q. So that when you tell us about how they were put ities you 
are telling us about your general impression about how the rails on this 


job were put together; you are not specifically referring to the five and 
a half landing. Is that correct? A. They were all the same. 
Q. You don't recall them being any different? A. No, sir. 


Q. Now, when the rail was in place can you tell -- you never saw 
the upper rail on this day at the five and a half landing, is that correct? 
A. What was that? 

Q. On this day, March 23, you did not see this upper rail at this 
landing; it was out when you got there? A. That is right. 

Q. When you did see this landing and as I understand it all other 
landings, what side of the rail was up facing the sky, the two -inch side or 
the four-inch side? A. The four-inch side was facing the sky. 

Q. That would mean that the four-inch side was flat up and down? 
A. That is right. 

Q. Coming down the stairway, looking at the rail, you would be 
looking at the narrow side; is that your testimony? A. That is right. 
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Q. You are quite sure of that? 
THE COURT: He wouldn't have said that he so testified, Mr. Bress. 
BY MR. BRESS: 
Q. Do you recall testifying to the opposite effect to that previously -- 
page 38 of the deposition taken December 30, 1959. I ask you if 
the following questions were not put to you and did you not give the following 


answers, pages 38 and 56? I will read first from page 38. I am going to 


read you questions and answers and ask you whether or not these are 
correct: 

"Question: Going back to the Friday before the accident, 
when you recall observing the railings at the five and a half landing 
in front of the chimney shaft your statement is that they were like 
all the other railings at all the other landings; is that correct? 

"Answer: Correct. 

"Question: What did they consist of? 

"Answer: 2x4 rail, 1x 4 middle rail." 

MR. BECK: Your Honor, he didn't read that correctly. 
MR. BRESS: "What did they consist of? 
"Answer: 2x 4 top rail, 1x 4 middle rail." 
Iam sorry, I misread that. 
THE COURT: I think you had better put your glasses on, Mr. Bress. 
MR. BRESS: Yes, I think so. 

"Question: What did they consist of? 

"Answer: 2x 4 top rail, 1x 4 middle rail. 

"tAnd how were they attached? To what were they attached 
on the side? 

"Answer: A steel hanger rod that hung from the beam to the 
landing. 

"Question: The horizontals were attached to the reenforcing 
rods? 

"Answer: Vertical rods that hung from the beams to the landing. 

"Question: Was there any 2 x 4 upright on the sides? 


97 


"Answer: I believe there was. 

"Question: Was there? 

"Answer: Yes. They were wired to the steel hangers and 
then the horizontal rails were nailed to them. | 

"Question: Were nailed to the uprights? 

"Answer: Right. 

"Do you remember how they were nailed? 

"Answer: What do you mean? 

"Question: Let me ask you this: Were the top rails which 
you described as 2 x 4's nailed, did they extend to the outside 
edges of the uprights? 

"Answer: Yes. 

"Question: And were they nailed from the shaft side into the 
upright? 


"Answer: No, sir. 


"Question: Were they nailed from the landing side into the 


uprights? 
"Answer: Right. 
"Question: They were? 
"Answer: The hanger was behind them. 
"Question: By hanger you mean the reenforcing rod? 
"Answer: Right. 
"Question: And that was of what dimension approximately? 
"Answer: 5/8 steel." 
That didn't do it. Reading from page 56: 
"Question: Going back to the vertical reenforcing has that 
you described as being on each side of the landing and to which 
you said the uprights were fastened, could you describe on what side 
of the upright that reenforcing bar was? | 
"Answer: It would have been on the north side? 
"Question: On the north side? 
"Answer: Facing the steps. 
"Question: And that was true with respect to each of the uprights? 
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"Answer: Correct. 

"Question: And was it the 2-inch edge of the upright that 
faced north? 

"Answer: The 4-inch edge faced north. 

"Question: Was it the 4-inch edge that faced north? 

"Answer: Yes. 

"Facing the steps? 

"Answer: Yes. 

"Question: And it was on that same side against which the 
rails were placed and nailed; is that correct? 

"Answer: It would have been the outer face toward the stairway, 


yes.” 


Were those questions put to you and did you give those answers? 


A. Yes. 

382 MR. BECK: Your Honor, I object and move that it be stricken. 
The question that immediately preceded the reading the deposition in- 
volved a horizontal rail and which direction the 4-inch side faced and which 
direction the 2-inch side faced. The portion of the deposition that Mr. 
Bress read had nothing to do with which way the horizontal bars faced; 
it only dealt with which way the uprights faced. 

THE COURT: You may read any additional questions you desire on 
redirect examination. 

BY MR. BRESS: 

Q. Mr. Detwiler, do you recall the dimensions of this building? 
A. No, I don't now. 

Q. Is the building shaped with a slight arc? A. Yes, sir. 

Q. And is the arc, the convex side of it, or the concave side of 
it facing north? A. By the concave, do you mean this part of the arc-- 
draw me a picture. 

Q. Is the shape of the building something like that (demonstrating 
on blackboard)? A. Yes. 

Q. This is the Shoreham Hotel here (indicating). A. Yes. 
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Q. This is the motel (indicating)? A. Right. 

Q. How far is it, if you know, from the end all the way i this end? 

MR. BECK: Your Honor, I object to this witness answering this 
question. He stated that he is not sure of the dimensions of the building. 
The dimensions of the building are available from the plans an the plans 
would be the best evidence. | 

THE COURT: Can't you stipulate as to the length of the building? 

MR. BECK: Frankly, I don't know what is is. 

MR. BRESS: I think it is 376 feet. 

MR. BECK: I will accept that. 

THE COURT: Very well. 

BY MR. BRESS: 

@. On the north side of the motel, on the Shoreham Hotel side, 

the motel appears to be two stories in height; is that correct? ae That 
384 is right. 

Q. On the Rock Creek Park side, it is five stories in height above 
the ground? A. Yes. 

Q. Five stories anda basement? A. Yes. 

Q. With respect to the five and a half landing, are the dimensions 
at that landing the same as all other landings or are they different? 


A. You mean from floor to floor? 


Q. Floor to floor and floor to beams. A. I believe at was a 


two-inch difference in the size of the beams. 
Q. You had larger northmd south beams at the five ana! a half 
landing because those larger beams were required to support the roof? 
MR. BECK: I object to that. Once again, he is requiring the witness 
to approximate. The best evidence would be from the plans and specifications. 
THE COURT: The witness may answer if he has personal knowledge 
of this fact. | 
385 BY MR. BRESS: 
Q. Did this difference in size of beams at the five and a half as 
compared to the four and a half was due to the fact that those beams were 
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supporting the entire roof, is that right? A. Yes, sir. 
Q. Or don't you know? 
THE COURT: The witness said yes, sir, Mr. Bress. 
BY MR. BRESS: 

Q. Now, were the uprights at the west end and the east end of the 
platform between which the rail was affixed, were those uprights under 
those beams? A. I believe so, yes. 

Q. Was there any difference between the distance from the bottom 
of those beams to the five and a half landing at that landing as compared 
to the other landings? A. There would have been a two-inch difference, 
yes, sir. 

Q. Have you looked at the plans and can you tell us what the plans 
show to be the distance from the underside of the beam to the platform of the 
five and a half landing? A. 34 inches. 

Q. 34 inches. Can you tell us in the concrete work that you did 
where these bars were inserted in the beams with respect to the inner 
edge of platform edge of those beams? A. About 2 and 1/4 inches. 

Q. And that was true on both sides? A. Yes, sir. 

Q. So that if you put a 2 x 4 against these bars, the 2 x 4 would 
be entirely under the beam? A. That is correct. 

Q. And there would be approximately how much distance from the 
edge of the 2 x 4, the surface of it to the outer edge of the beam. 

A. Approximately a half inch. 

Q. And what would be the distance--what is the distance between 
the bars on the west beam and the bars on the east beam? A. That would 
be 8 foot 3 or 4. 


Q. Is the precise distance shown in the plans? A. That is not 


precise, no. 
MR. BRESS: That is all. 
REDIRECT EXAMINATION 
BY MR. BECK: 
Q. Mr. Detwiler, Mr. Bress referred to your testimony given on 
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October 12, 1961 and read to you certain questions concerning these 
chips out of the concrete stairs and asked you if those questions were 
asked of you and if you gave those answers. Reading from the next 
succeeding question, beginning at the top of page 376, I will ask you if 
these questions were asked of you and if you gave those answers: 
"Question: And were they on every step or where were they? 
"Answer: The first three from the landing up. 
"Question: Did you inspect those chips? 
"Answer: Well, the pieces were laying there andI ase 
noticed them." 


Were those questions asked of you and did you give those answers? 


A. Yes, sir. 

Q. Now, Roscoe-Ajax Corporation had nothing to do with these 
Georgia buggies, did they? A. No, sir. 

Q. They belonged to Moses-Ecco and they were used in Sdriprdianee 
of Moses-Ecco's job? A. Yes, Sir. : 

Q. Incidentally, was George Williamson at that time one of your 
more experienced employees? A. He was an average employee; I wouldn't 
say he was the most experienced. ) 

Q. Did you know that he had been working in this conerete con- 
struction business for a number of years? A. Yes, sir. 

Q. Was there any reason why you chose him to find and bring these 
Georgia buggies to the office? A. I knew he could handle a buggy. 

Q. Was there anyone else available that you could have asked? 

A. Yes, there was. | 

Q. Do you know following the accident whether there were rails 
broken at several levels in this chimney shaft? A. There was. They 
were broken from the bottom to the top. There was a lot of them; yes sir. 

Q. When Raymond Grinder talked to you shortly after the accident, 

did he ask you not to tell anyone that he had seen the accident or 
did he tell you that he did not want to become involved? A. That is 


correct, he didn't. 
* 
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MR. BECK: Call Mr. Grooves. 

Your Honor, while we are waiting for Mr. Grooves at the pretrial 
hearing, it was stipulated that the sub-contract between Roscoe-Ajax, Inc. 
and Moses-Ecco might be admitted without formal proof. The contract 
was marked as a pretrial exhibit. I would like to have that marked for 
identification and tender it into evidence. 

THE DEPUTY CLERK: Defendant's Exhibit No. 16 for identification. 


(Contract, marked Defendant's 
Exhibit No. 16, for identification.) 


MR. BRESS: I object to it as irrelevant. 

MR. BECK: May we approach the Bench? 

THE COURT: You may. 

(At the Bench:) 

MR. BECK: Your Honor, I offer Defendant's Exhibit No. 16 for 
identification for the sole purpose that under the contract Moses-Ecco 
undertook to furnish everything to do a complete job of concrete con- 
struction in accordance with contract plans A through A-14, inclusive, as 
revised November 26, 1958, and structural drawings S-1 through S-4, as 
revised October 27, 1958. This work includes concrete cinder block 


fillers, reenforcingsteel, wire mesh, glass insulation furnished by other -- 
THE COURT: What is the materiality of that? 
MR. BECK: To show that the defendant had nothing whatsoever to 
do with the activities of the plaintiff and the plaintiff's employer; that it 


was entitled to a completed concrete construction job as a matter of con- 
tractual right. 

THE COURT: How is this material to the case? 

MR. BECK: I think it would go to the issue of whether the Defendant 
received any benefit, advantage or interest from this plaintiff's activities 

as an employee of Moses-Ecco. 

THE COURT: You address this exhibit to the status of the plaintiff 
on the property; is that correct? It is addressed to the question of whether 
he was an invitee? 

MR. BECK: Yes, sir. 
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MR. BRESS: I object to it on the ground that it does not reflect 
upon the plaintiff's status as business invitee, does not adversely reflect 
upon it. The general contractor owed a duty to provide a safe place to 
work. The plaintiff was not a bare licensee on the job; he was there in the 
performance of a duty and the other obligation of the defendant cannot be 
impaired by any contractual arrangement with a sub-contractor. 

MR. BECK: Your Honor, the duty owed by the defendant to this 
plaintiff depends upon the status of this plaintiff to the defendant. Now, 
status will have to be determined on the basis of whatever advantage or 
benefit enured to the defendant by the plaintiff's presence on the project. 

THE COURT: The Court will overrule the objection. I will admit 
the exhibit for that purpose. 

THE DEPUTY CLERK: Defendant's Exhibit No. 16 in evidence. 


(Defendant's Exhibit No. 16 was 
admitted in evidence.) 


(In open Court:) 

(Whereupon, the witness was duly sworn. ) 

MR. BRESS: May counsel approach the Bench, Your Honor? 

THE COURT: You may. 

(At the Bench:) 

MR. BRESS: As I stated to Your Honor in chambers this morning 
out of the presence of the shorthand reporter, I had a number of objections 
to make concerning a proposed exhibit fabricated for the purpose of using 
it as an exhibit in this case to make a demonstration. 

THE COURT: The exhibit to which you refer is one that purports 
to be a replica of the stairs and the five and a half landing; is that correct? 

MR. BRESS: Yes, Your Honor. Your Honor suggested. that I 
reserve the statement of my objections until the reporter could be present. 
It is at this point that this is now pertinent. This witness, I understand, 

supervised the construction of the exhibit and I would like to state 
the details of my objections. It may take probably five minutes to do that 
and, it being 12:20 now, I respectfully submit to the Court it might be 


desirable to let the jury go and for this witness not to start until after 
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lunch so that I might have five minutes to state my objections. 

THE COURT: Very well. 

(In open Court:) 

THE COURT: Ladies and gentlemen of the jury, the Court is 
about to hear objections to a proposed item of evidence in this case. It 
is going to take five or ten minutes before I can rule on the matter. I 
don't see any necessity for keeping you here during this discussion. I 
will excuse you for luncheon until 1:45. 

Remember that you are not to discuss the facts in the case with 


anyone during the luncheon recess. There is a piece of evidence in this 


case, a proposed piece of evidence, which is in the next courtroom, the 
big Ceremonial Courtroom. The Court has not passed on the admissibility 
of this evidence and, consequently, I caution you not to look into that 
courtroom or to go into it during the luncheon recess. In other words, 
stay away from the courtroom on our left, the Ceremonial Courtroom 

or don't try to guess what is in there. 

I think I owe you an explanation about our late start in court this 
morning. It was because the Court, in Chambers, was discussion with 
the attorneys in this case certain aspects of this item of evidence. 

You are excused until 1:45. 

* * * * * 

MR. BECK: Your Honor, I am not sure that I understood Mr. 
Bress' objection concerning some item being over a foot off. This 
exhibit will be introduced in connection with the testimony of an expert 
witness that he reviewed it and studied the plans and, at my request, 
reconstructed the stairway to the exact dimensions as shown in the plans. 

Now, the purpose that it will be offered for will be to show the 
dimensions of the stairway itself, show the dimensions of the landing and 
to demonstrate the improbability of heeling this Georgia buggy on the 
stairs as it is brought from the roof level to the five and a half landing. 

So far as his objection concerning -- I think he was talking about 
the upright, the height of the uprights to which the horizontal rail was 
attached: The plaintiff himself testified on the first day when I asked him, 
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"Approximately how high would you estimate the rail was?” And he 
said, "I would say about 3 foot." 

So I don't think there is any material conflict in the evidence 
concerning the height. : 

THE COURT: I think the safe thing for the Court to do is to hear 
your witness out of the presence of the jury on the specifications, that 
is, the dimensions of your exhibit and afford Mr. Bress an opportunity 
to cross-examine him on those points. | 

The Court, I think, I can then better pass on the admissibility of 
the evidence. 


I will hear the witness out of the presence of a jury at 1: 45. 
MR. BECK: May I suggest that we might use the other courtroom 
for that purpose so that if anyone wants to take measurements ‘at that time, 


they may do so. 
MR. BRESS: I would have no objection to that, Your Honor. 
THE COURT: Very well. 


(Whereupon, at 12:30 p.m., the trial in the above ~entitled matter 
was adjourned until 1:45 the same day.) 


AFTERNOON SESSION 1:45 p. m. 

(The following proceedings were had in the Ceremonial Gon tenon: ) 

THE COURT: You may proceed. 

MR. BRESS: If Your Honor pleases, there are certain dollateral 
matters with respect to settlement of the case that I have been pursuing 
and that have caused me to be a couple minutes late. One of our silent 
adversaries has taken a greater part init. It may be that we will be able 
to work it out, if you will indulge me for just about 5 minutes. 

THE COURT: Very well. 

MR. BECK: Your Honor, would Your Honor indulge us for another 
telephone call? 

THE COURT: Suppose I adjourn to less airy quarters aad you let 
me know when you are ready to proceed. 

(Whereupon, a recess was taken.) 
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MR. BECK: Your Honor, I would like to state for the record that 
shortly after this suit was filed, this defendant filed a motion and was 
granted permission to file a third-party complaint against Moses-Ecco 
Company, Inc. and Charles Detwiler. 


The complaint against Moses-Ecco Company, Inc. was based upon 


an express indemnification agreement contained in the sub-contract 
between Roscoe-Ajax Corporation and Moses-Ecco Company, Inc. 

At the time of filing the third-party complaint, the provision in 
the contract was recited, was quoted in the third-party complaint. At 
that time Moses-Ecco was put on notice of this claim against the defendant 
and was requested to assume its obligation under that contract. It did 
not do so. It has denied liability under the contract and continues to deny 
liability under the contract. 

In view of that, we have gone through one trial; there has been a 
plaintiff's verdict in the sum of $120,000; we are here near the end of a 
second trial. I do not believe that the defendant has to expose itself to 
another determination by the jury. I renew my demand upon the third- 
party defendant to take over the defense and meet its obligation under 
the subcontract. 

MR. MAHONEY: The third-party defendant denies any responsibility 
for any judgment or settlement which would be consummated in this case 
by virtue of the evidence that has thus been produced and the terms of the 
contract between the general contractor, Roscoe-Ajax Corporation and the 

third-party defendant, Moses-Ecco Company, Inc. 

THE COURT: Very well. 

MR. BECK: In view of the refusal of Moses-Ecco Company, Inc. 
to accept its obligation under the contract, I will consent to the entry of 
the judgment as discussed in Chambers. 

THE COURT: Very well. The Court will set the matter of the 
third-party complaint for hearing on Monday morning at 10:00 o'clock if 
that is agreeable. 

MR. BECK: Yes, Your Honor. 


* * * 


[ Filed Dec. 8, 1961] 
CONSENT JUDGMENT 
This cause having come on for hearing and upon consent of the 
parties, by their respective attorneys of record, it is this 8th day of 
December, 1961, | 
ORDERED, That plaintiffs George Williamson and Matilda A. 
Williamson recover of the defendant Roscoe -Ajax Corporation the sum 
of Forty-five Thousand ($45,000) Dollars without costs and execution 
thereof be had. 
BY THE COURT: 
/s/ Edward A. Tamm 
WE CONSENT: * * * 


HEARING ON THIRD-PARTY COMPLAINT 


Washington, D. C. 
Monday, December 18, 1961 


* * * * * 


THE COURT: Mr. Beck, I see that there is a Christmas present 
to the Court. I am in possession of a Georgia buggy that is still in the 
corridor out there. I would like to have some use for it, but I don't. 

MR. BECK: Your Honor, I would perhaps like to claim ownership 
of it, but I have to disclaim it. I believe that it belongs to Mr. Mahoney's 
client. : 

THE COURT: I thought it was part of your exhibits. 

MR. BECK: No. The one that was part of my exhibits was removed 
the same day. I believe this is one that Mr. Mahoney brought i in. If that 
is here, we will have it moved out today. 

THE COURT: Very well. 

MR. BECK: Your Honor, if you will indulge us for just about two 
minutes, I think we are about to stipulate to the amount of our damages. 

THE COURT: Very well. ) 

(Short pause in proceedings.) 
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MR. BECK: MayI proceed, Your Honor? 

THE COURT: You may. 

MR. BECK: On behalf of the Third-Party Plaintiff, I would like 
to introduce into evidence the contract between the Shoreham Hotel 
Corporation and Roscoe-Ajax Corporation which was stipulated to and 

marked at pretrial, as Third-Party Plaintiff's Exhibit No. 1. 

THE COURT: There is no objection? 

MR. MAHONEY: No objection, Your Honor. 

THE COURT: The exhibit will be admitted. 

THE DEPUTY CLERK: Third-Party Plaintiff's Exhibit No. 1. 


(Contract, marked and received in 
evidence as Third-Party Plaintiff's 
Exhibit No. 1.) 


MR. BECK: I would like to have marked and introduce into evidence 


as Third-Party Plaintiff's Exhibit No. 2 the subcontract, dated the 24th 
day of November 1958, between Moses-Ecco Company, Inc. and Roscoe - 


Ajax Corporation. 

Your Honor, at the pretrial we had marked as an exhibit a photostat 
copy of that subcontract. I have a more legible copy and I believe at that 
time, Mr. Mahoney and myself thought it might be advisable to substitute 
a more legible copy. If I might show it to him, perhaps he will accept 
to have this one substituted. 

THE COURT: Very well. 

(Opposing counsel viewed document.) 

MR. MAHONEY: No objection, Your Honor. 

THE COURT: The exhibit will be admitted. 

THE DEPUTY CLERK: Third-Party Plaintiff's Exhibit No. 2 in 
evidence. 


(Subcontract, marked and received 
in evidence as Third-Party Plaintiff's 
Exhibit No. 2.) 


MR. BECK: I would like to have marked and introduce into evidence 
as Third-Party Plaintiff's Exhibit No. 3 the certificate of insurance 
furnished by the Aetna Casualty Insurance Company to Roscoe-Ajax 
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Corporation certifying that certain policies were in effect covering 
the job of the addition to the Shoreham Hotel Corporation. 

(Opposing counsel viewed document.) 

MR, MAHONEY: No objection, Your Honor. 

THE COURT: The exhibit will be admitted. 

THE DEPUTY CLERK: Third-Party Plaintiff's Exhibit No. 3 in 
evidence. 


(Certificate of insurance, marked 
and received in evidence as Third-Party 
Plaintiff's Exhibit No. 3.) | 


MR. BECK: At this time, I would like to introduce into 
evidence Section 11-21010 of the Safety Standards, Rules and Regulations, 
Construction for the Government of the District of Columbia, which reads 

as follows: 

"Securely Placed and Fastened: 

"(a) any material, equipment, tool or other object being used, 

handled, transported, stored or serving as a work place shall be 
so held, fastened, secured, placed or piled that it cannot fall, 
topple over, roll, sway, slide, otherwise move about or get be- 


yond control in any manner to endanger employees or others." 
THE COURT: What section is this? : 


MR. BECK: Section 11-21010. 

MR. MAHONEY: I object, Your Honor, to the materiality of that 
section. 

The language of that regulation concerns the storage of saferiela: 
The Georgia buggy, by its very nature, is moved about to and fro and 
if the Georgia buggy did get loose, as in this case, it was through the 
result of the plaintiff and not through any other employee that might have 
been on the job. The only person that handled that Georgia buggy at the 
time of this accident was the male plaintiff himself. Therefore, on that 
basis, the Third-Party Defendants feel that the regulation as asserted 


against them is immaterial. 
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THE COURT: What do you say as to the materiality if this relates 
to the storage of material, Mr. Beck? 

MR. BECK: Your Honor, it goes beyond the storage of material. 
It says, “any material, equipment, tool or other object being used, 
handled, transported, stored or serving as a work place”. I think 
"transported" is part of it. Of course, in this case the Georgia buggy 
was being transported. 

THE COURT: Let me see the Section. 

(Document handed to the Court.) 

THE COURT: I will overrule the objection. The Court will admit 
this section. 

MR. BECK: Your Honor, the Third-Party Plaintiff rests. 

I beg your pardon, Your Honor. We have stipulated that the Third- 
Party Defendants have incurred costs which it claims is recoverable 
herein of expert witness, an engineer, $745; and an actuary who appeared 
as a witness, $182.90; miscellaneous out-of-pocket expenses, $105.77. 

And I am asking that an attorney's fee be granted in the sum of 
$5,000. That latter has not been stipulated. 

MR. MAHONEY: May it please the Court, in behalf of the Third- 
Party Defendants, I move for a finding at this time. There will be no 
evidence introduced for the Third-Party Defendants and if Your Honor 
wishes argument at this time, I will proceed. 

THE COURT: You may. 

ARGUMENT ON BEHALF OF THIRD-PARTY DEFENDANTS 

BY MR. MAHONEY 


* * * * * 


THE COURT: In other words, you are seeking to recover the 


entire $45, 000 paid in settlement, plus the expenses and costs which 


you have enumerated; is that right? 
MR. BECK: Yes, Your Honor. 


* * * 
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ARGUMENT ON BEHALF OF THIRD-PARTY PLAINTIFF 
* * * * * 

Now, I would like to say at the outset that I do not believe that 
Maiatico versus Hot Shoppes is in point in this case. 

THE COURT: I have always had trouble with that case because the 
testimony in the case disclosed that two very fine law firms spent six 
months drawing that contract; drafts were submitted back and forth, re- 
drafts were submitted and exchanged and approved and disproved. Two 
sets of very competent attorneys spent six months drawing the contract, 
at the end of which the Court of Appeals said, "Well, this was obviously 
intended to be included in the contract." It seems to me that anything that 
isn't included in a contract that is drawn by experienced lawyers is ex- 
cluded because they want it excluded. 

* * * * * 

THE COURT: Very well. I will take this matter to the bosom of 
the Court and consider it further in the light of the arguments this morning. 
I will reread the trial memoranda and the cases cited, and pass on the 


matter as promptly as possible. 
* x* 
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THIRD PARTY PLAINTIFF'S EXHIBIT NO. 1 


A FORM OF 
AGREEMENT BETWEEN CONTRACTOR AND OWNER 
* * *K 

THIS AGREEMENT made the 3rd day of November in the year nine- 
teen hundred and fifty-eight by and between Roscoe-Ajax Corporation, 
1107 Nineteenth Street, N. W., Washington, D.C., hereinafter called the 
Contractor, and Shoreham Hotel Corp., 2500 Calvert Street, N. W., Wash- 
ington, D.C., hereinafter called the Owner, 

WITNESSETH, that whereas the Owner intends to erect an addition 
to the Shoreham Hotel at 2500 Calvert Street, N. W., Washington, D.C. 

NOW, THEREFORE, the Contractor and the Owner, for the consid- 
erations hereinafter named, agree as follows: 


Article 1. The Work to be Done and the 
Documents Forming the Contract. 


The Contractor as agent for and in the name of Owner will cause 
to be provided all the labor and materials and to do all things necessary 
for the proper construction and completion of the work shown and de- 
scribed on Drawings bearing the title Addition to Shoreham Hotel and 
numbered (See attached Contract Drawings sheet) and in Specifications 
bearing the same title, the pages of which are numbered -- None. The 
said Drawings and Specifications and the General Conditions of the Con- 
tract consisting of Articles numbered one to 44 of General Condition 
A.LA. Form A2 (Rev. 9/1/51) together with this Agreement, constitute 
the Contract; the Drawings, Specifications and General Conditions being 
as fully a part thereof and hereof as if hereto attached or herein repeated. 
If anything in the said General Conditions is inconsistent with this Agree- 
ment, the Agreement shall govern. 

The said documents have been prepared by Berla and Abel, therein 
and hereinafter called the Architect. 


* * * 
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Article 2. Changes in the Work. 

The Owner, through the Architect, may from time to time, by writ- 
ten instructions or drawings issued to the Contractor, make changes in 
the above-named Drawings and Specifications, issue additional instruc- 
tions, require additional work or direct the omission of work previously 
ordered, and the provisions of this contract shall apply to all such changes, 
modifications and additions with the same effect as if they were embodied 
in the original Drawings and Specifications. Since the cost of all such 
changes is to merge in the final cost of the work, Articles 15 and 16 of 


the General Conditions of the Contract are annulled, unless elsewhere 


especially made applicable. 
Article 3. The Contractor's Duties and Status. 

The Contractor recognizes the relations of trust and confidence es- 
tablished between him and the Owner by this Agreement. He covenants 
with the Owner to furnish his best skill and judgment and to cooperate 
with the Architect in forwarding the interests of the Owner. He agrees 
to furnish efficient business administration and superintendence and to 
use every effort to keep upon the work at all times an adequate supply of 
workmen and materials, and to secure its execution in the best and sound- 
est way and in the most expeditious and economical manner consistent 
with the interests of the Owner. : 

Article 4. Fee for Services. 

In consideration of the performance of the contract, the Owner agrees 
to pay the Contractor, in current funds as compensation for his services 
hereunder Five per cent (5%) of the total cost of the work which shall be 
paid as follows: at the completion of the work. 


Article 5. Costs to be Paid by Owner. 

The Owner agrees to pay in current funds all costs necessarily in- 
curred for the proper execution of the work, such costs to include the fol- 
lowing items: 

(a) All labor directly on the Contractor's pay roll, including social 
security and old age benefit taxes and other taxes related thereto. 
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(b) Salaries of Contractor's Employees stationed at the field office, 
in whatever capacity employed, Project Manager and employees engaged, 
at shops or on the road, in expediting the production or transportation of 
material, shall be considered as stationed at the field office and their 
salaries paid for such part of their time as is employed on this work. 

(c) The proportion of transportation, traveling and hotel expenses 
of the Contractor or of his officers or employees incurred in discharge 
of duties connected with this work. 

(a) All expenses incurred for transportation to and from the work 
of the force required for its prosecution. 

(e) Permit fees, royalties, damages for infringement of patents, 
and costs of defending suits therefor and for deposits lost for causes 
other than the Contractor's negligence. 

(£) Losses and expenses, not compensated by insurance or other- 
wise, sustained by the Contractor in connection with the work, provided 
they have resulted from causes other than the fault or neglect of the Con- 
tractor. Such losses shall include settlements made with the written con- 
sent and approval of the Owner. No such losses and expenses shall be in- 
cluded in the cost of the work for the purpose of determining the Contrac- 
tor's fee, but if, after a loss from fire, flood or similar cause not due to 
the fault or neglect of the Contractor, he be put in charge of reconstruc- 
tion, he shall be paid for his services a fee proportionate to that named 
in Article 4 hereof. 

(g) Minor expenses such as telegrams telephone service, express- 
age, and similar petty cash items. 


(h) Cost of hand tools, not owned by the workmen, canvas and tar- 


paulins, consumed in the prosecution of the work, and depreciation on such 
tools, canvas and tarpaulins used but not consumed and which shall re- 
main the property of the Contractor. 

(i) Materials, supplies, equipment and transportation required for 
the proper execution of the work, which shall include all temporary struc- 
tures and their maintenance, including sales and other taxes related thereto. 

(j) The amounts of all sub-contracts. 
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(k) Premiums on all bonds and insurance policies called for under 


the Contract, as well as policies Contractor deems necessary or that 
Owner may require. 

(1) Rentals of all construction plant or parts thereof, whether 
rented from the Contractor or others, in accordance with rental agree- 
ments approved by the Owner. Transportation of said construction plant, 
costs of loading and unloading, cost of installation, dismantling and re- 
moval thereof and minor repairs and replacements during its use on the 
work -- all in accordance with the terms of the said rental agreements. 

Article 6. Costs Not to be Reimbursed. 

Reimbursement of expenses to the Contractor shall not eee any 
of the following: 

(a) Salary of the Contractor, if an individual, or salary of any mem- 
ber of the Contractor, if a firm, or salary of any officer of the Contractor, 
if a corporation. | 

(b) Salary of any person employed, during the execution of the work, 
in the main office or in any regularly established branch office of the Con- 
tractor, except as otherwise provided in this contract. | 

(c) Overhead or general expenses of any kind, except as these may 
be expressly included in Article 5. 

(d) Interest on capital employed either in plant or in expenditures 
on the work except as may be expressly included in Article 5. | 

Article 7. Discounts, Rebates , Refunds. 

All trade discounts, rebates and refunds, and all returns from sale 
of surplus materials and equipment shall accrue to the Owner, and the 
Contractor shall make provisions so that they can be secured. | 

Article 8. Contractor's Financial Responsibility. 

Any cost due to the negligence of the Contractor or anyone directly 
employed by him, either for the making good of defective work, disposal 
of material wrongly supplied, making good of damage to property, or ex- 
cess costs for material or labor, or otherwise, shall be borne by the Con- 
tractor, and the Owner may withhold money due the Contractor to cover 
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any such cost already paid by him as part of the cost of the work. 

This article supersedes the provisions of Articles 13, 19 and 20 of 
the General Conditions of the Contract so far as they are inconsistent 
herewith. 

Article 9. Sub-Contracts. 

All portions of the work shall be executed under sub-contracts. 

The Contractor shall ask for bids from sub-contractors and shall deliver 
such bids to the Owner for his approval and award. Such work shall be 
contracted for by the Contractor, as agent for the Owner, with such ap- 
proved bidders in accordance with the terms of this agreement, on sub- 
contract forms generally used by this Contractor. 

The Contractor, being fully responsible for the general management 
of the building operation, shall have full directing authority over the exe- 
cution of the subcontracts. 

If the Owner lets any portions of the work under separate contracts 
the separate Contractors shall not only cooperate with each other and with 
the Contractor as provided in Article 35 of the General Conditions of the 
Contract, but they shall conform to all directions of the Contractor in re- 
gard to the progress of the work. 

Article 10. Title to the Work. 

The title of all work completed and in course of construction and of 
all materials on account of which any payment has been made, shall be 
in the Owner. 


Article 11. Accounting, Inspection, Audit. 
The Contractor shall check all materials and labor entering into 
the work and shall keep such full and detailed accounts as may be neces- 


sary to proper financial management under this Agreement and the system 
shall be such as is satisfactory to the Owner or to an auditor appointed by 
the Owner. The Owner, the auditor and their timekeepers and clerks shall 
be afforded access to the work and to all the Contractor's books, records, 
correspondence, instructions, drawings, receipts, vouchers, memoranda, 


etc. relating to this contract, and the Contractor shall preserve all such 
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records for a period of two years after final payment hereunder. 


Article 12. Applications for Payment 

The Contractor shall, between the first and seventh of each month, 
deliver to the Owner all Contractor's bills and requisitions, subcontrac- 
tors requisitions and bills and invoices for labor and/or materials. These 
will be reviewed and approved by the Contractor, but all payments shall 
be made by the Owner. The provisions of this Article supersede those of 
Article 24 of the General Conditions of the Contract. : 

Article 13. Payment 

The Owner shall check the Contractor's statements of money due, 
called for in Article 12, and shall promptly make payment thereof. The 
provisions of this Article supersede the first paragraph of Article 25 of 
the General Conditions of the Contract. 

Article 14. Disbursements 

Should the Contractor neglect or refuse to pay, within five days 
after it falls due, any bill legitimately incurred by him hereunder (and 
for which he is to be reimbursed under Article 5) the Owner, after giving 
the Contractor twenty-four hours' written notice of his intention so to do, 
shall have the right to pay such bill directly, in which event such payment 
shall not, for the purpose either of reimbursement or of calculating the 
Contractor's fee, be included in the cost of the work. 

Article 15. Termination of Contract. 

(The provisions of this Article supersede all of Article 22 of the 
General Conditions of the Contract except the first sentence). 

If the Owner should terminate the contract under the first sentence 
of Article 22 of the General Conditions of the Contract, he shall reimburse 
the Contractor for the balance of all payments made by him under Article 
5, plus a fee computed upon the cost of the work to date at the rate of per- 
centage named in Article 4 hereof, and the Owner shall also pay to the 
Contractor fair compensation, either by purchse or rental, at the election 
of the Owner, for any equipment retained. In case of such termination of 
the contract the Owner shall further assume and become liable for all 
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obligations, commitments and unliquidated claims that the Contractor 
may have theretofore, in good faith, undertaken or incurred in connec- 
tion with said work and the Contractor shall, as a condition of receiv- 
ing the payments mentioned in this Article, execute and deliver all such 
papers and take all such steps, including the legal assignment of his con- 
tractual rights, as thé Owner may require for the purpose of fully vest- 
ing in him the rights and benefits of the Contractor under such obliga- 
tions or commitments. 

The Contractor and the Owner for themselves, their successors, 
executors, administrators and assigns hereby agree to the full perform- 
ance of the covenants herein contained. 

IN WITNESS WHEREOF they have executed this agreement the day 
and year first above written. 

ROSCOE-AJAX CORPORATION 


By: /s/ [legible] 


Contractor 


SHOREHAM HOTEL CORP. 


By: / s/ B. G. Bralove, Executive Vice 
President 
Owner 
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THIS AGREEMENT, made the 
by and between 


Ct /le? 7 


FILED 
MAR 2 3 1962. 


hereinafter called the Contractor, pasty of the second part. 


WITNESSETH: THAT, WHEREAS, the Contractor has entered into a contract with (Here insert 
the name of the Owner) # ; 


Shoreham Hotel Corpe 
2500 Calvert Street, HN. We 
Washington, De Co 


hereinafeer called the Owner, for the construction and completion of (Here name and title of Contract) 
N : 


Addition to Shoreham Hotel 
2500 Calvert Street, HN. We 
Washington, De Co. 


in accordance with the cerms of said contract and the drawings, specifications and addenda referred to 
therein and made a part thereof prepared by : 


Berla and Abel 


hereinafter called the Engineer or Architect, which contract, together with said drawings, specifications 
is in its entirety hereinafter referred to as a principal contract and hereby 
WHEREAS, the work covered by this subcontract is part of the construction provided for and re- . 
quired under said principal contract: i 
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NOW, THEREFORE, the parties hereto agree as follows: 


1. The Subcontractor does hereby covenant, promise and agree to and with the Contractor that 
the said Subcontractor shall and will, for the conditions hereinafter mentioned, furnish all necessary 
labor and materials and all things necessary to and will execute, construct and finish in the most sub- 
stantial and workmanlike manner, to the satisfaction and accepeance of the Contractor and the Owner 
the said construction in accordance with the requirements of said principal contract with such diligence 
and dispatch’ and in cooperation with other work and not in hindrance with the Contractor or any other 
Subcontractor, the following: (Here insert description of work) 


The ecst of all concrete testing is also included. 


The contract drawings do not include linen closets at Ist & 2nd 
floors. They will be an extra to the contract. 


The Contractor will provide watchmen’s services on the job to such extent as he deems neces- 
sary, but does not assume any responsibility for the materials or property of the Subcontractor which 
may be stolen from the site or within the buildings, and the Subcontractor agrees to reimburse his work- 
men or vendors for tools, clothing or valuables or other things and matters stolen or lost at the project. 


All permits, licenses and inspection charges, Federal or Seate sales and excise taxes, as well 
as any other charges or taxes necessary and required in the performance and completion of his work 
must be arranged for and paid for by the Subcontractor. 


The Subcontractor agrees to accept the exclusive liability and pay the premiums and charges in 
full as required under the Federal Social Security Act, and the State Unemployment Insurance (and 
Property Damage if required) and pay promptly the premiums on same. The Subcontractor shall furnish 
to the Contractor the necessary Workmen’s Compensation and Public Liability Insurance Certificates 
before or immediately after beginning his work. Public Liability shall be in the limits of at least 
$50,000/100,000. ‘ 


Ir is mutually agreed between the Contractor and the Subcontractor that there are no verbal agree- 
ments or understandings affecting or modifying the conditions and stipulations incorporated in the docu- 
ments forming a part of the contract between the Contractor‘and the Subcontractor. 


Before proceeding with the work under this subcontract, the Subcontractor will accurately check 
all previous and surrounding work done by other trades and determine the correctness of same, and 
failure on his part to detect or report discrepancies will relieve the Contractor of any and all claims to 
recover cost, expense or damage resulting therefrom. The Subcontractor shall lay out his own work and 
be responsible for the accuracy of same. The Subcontractor shall conform his own work to the work 
performed by other trades, so that the work of all shall be coordinated. In the event of the failure for 
any reason of the Subcontractor and such other persons to agree as to the extent of such cooperation or 
of the extent of the work to be done by any or either, to insure the proper consummation of items of 
contiguous work or to insure the carrying out of their respective agreements, such disagreement shall 
be determined by the Contractor whose decision shall be final and binding. 


It shall not be incumbent upon the Contractor to discover any mistakes, errors, omissions, or 
deviations from the contract requirements in the Subcontractor’s drawings, and the Architect’s and/or 
Engineer’s final approval of deawings made by the Subcontractor shall not relieve the Subcontractor 
from responsibility for unauthorized changes, deviations or omissions, or for errors of any sort in his 
drawings. The Contractor shall not make any additional payment for repair or replacement of work under 
this contract which could have been avoided by a thorough check of drawings furnished to this Sub- 
contractor. 


The amount of this contract shall not be increased on account of any changes in the cost of any 
materials or labor and/or freight rates and/or on account of existing taxes or any taxes which are now 
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or may hereafter be imposed by Federal, State or City Governments during the life of the contract, in- 
cluding, bur without limitation, City Sales Taxes and Personal Property Taxes, except a3 this may be 
modified in the Principal Contract. As a condition precedent to the receipt of the final payment and/or 
tetained percentage, if any, by the Subcontractor, he shall show evidence to the Contractor that all 
payments for such taxes have been made. 


eritig transformers, power lines, 
Power proportionate to Contract 
_ ions free, all sets over 2 


2. The Subcontractor shall abide by and perform the subcontract in all respect in accordance 
with and subject to the terms, provisions, conditions and requirements of said principal contract and 
the drawings, specifications and addenda therein referred to and identified and in detailed drawings 
hereinafter furnished by the Owner to the full extent that the same relate or may be applied to the work 
of the Subcontractor and the Subcontractor acknowledges that he has carefully examined and under 
stands them fully and completely and said principal contract, drawings, specifications, addenda, so 
far as they are not inconsistent with the terms, provisions, conditions and requirements hereinafter 
contained are herein referred to and made a part thereof as fully and completely as though the same 
were drawn and written out at length herein and the Subcontractor agrees to be bound to the Contractor 
and to assume toward him all the obligations and responsibilities that the Contractor by those docu 
ments assumes toward the Owner. : 


The Contractor shall furnish to the Subcontractor such further drawings or explanations as may 
be necessary for the Subcontractor to detail and illustrate the work to be done, and the Subcontractor 
shall conform to the same in the preparation of all necessary shop drawings that are part of this con- 
tract, so far as they may be consistent with the original drawings and specifications referred to and 
identified in the foregoing paragraph. It is mutually understood and agreed that all drawings and speci- 
fications are and remain the property of the Contractor. The Subcontractor shall exercise the utmost 
diligence to obtain all the drawings and information necessary to fulfill the work herein contemplated, 
and if at any time drawings or information have not been furnished, the Subcontractor shall, from time 


to time, inform the Contractor in writing as to what drawings or information may be required to complete 
the work herein contemplated within the time hereinafter specified. : 


3. Should the Owner make changes in the plans and specifications which would decrease the 
amount of work to be performed and/or materials furnished under the principal contract, the Contractor 
shall have che right to order curtailment in conformity therewith and the Subcontractor shall make proper 

. allowance to the Contractor to the value of the work and/or materials so omitted. 


4. The Contractor shall furnish the Subcontractor confirming order or orders signed by an officer 
of the Contractor for any overtime, changes, alterations or extra work and/or materials furnished under 
any order from the job representative of the Contractor and the said Contractor shall not be liable to the 
Subcontractor for any additional amounts beyond the amount stated in the said contract unless the Sub- 
contractor shall have obtained said confirming order or orders within five days after receiving such 
order from the job representative of the Contractor, providing, however, the Subcontractor is not re- 
quired to proceed with work or expense until it receives such confirming order. | 


5. Should the Subcontractor at any time refuse or neglect to supply « sufficient number of proper 
ly skilled workmen, who will work in harmony with the Contractor’s men and mechanics on the job, or 
sufficient materials of the proper quality, or fail in any respect to prosecute the work with promptness 
and diligence, or fail in the performance of any of the agreements therein contained, upon three days’ 
written notice to the Subcontractor, the Contractor shall be at liberty to provide any such labor and/or 
materials and to deduct the costs thereof from any money then due to the Subcontractor under the sub- 
contract, and the Contractor shall also be at liberty to terminate the employment of the Subcontractor 
for the said work and cancel the subcontract, and to enter upon the premises and take possession for 
the purpose of completing the work comprehended under the subcontract, of all materials, tools, and 
appliances thereon, and to employ any other person or persons to finish the work and to provide the 
materials therefore. In case of such cancellation of subcontract and discontinuance of its employment, 
the Subcontractor shall not be entitled to receiye any further payment under the subcontract until the 
said work shall be wholly finished, at which time if the unpaid balance of the amount to be paid under 
the subcontract shall exceed the expense incurréd by the Contractor in finishing the work, such excess 
shall be paid by the Contractor to the Subcontractor, bur if such expense shall exceed such unpaid 
balance, the Subcontractor shall pay the difference to the Contractor. 

6. All workmanship and material entering hereinto shall be subject at all times to the inspection 
and approval of the Contractor and/or the Engineer or Architect, to whom the same shall be made en- 
tirely satisfactory, and the Subcontractor shall provide sufficient safe and proper facilities at all times 
for the inspection of the work by the Engineer or Architect, the Contractor or their authorized repre- 
sentatives, The Subcontractor shall, within twenty-four (24) hours after receiving written notice from 
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the Contractor to that effect, proceed to remove from the ground or building all materials condemned by 
the contractor and/or Engineer or Architect, whether worked or unworked, and to take down all portions 
of the work thar the Engineer, Architect or Contractor shall, by like written notice, condemn as un- 
sound or improper or as in any way failing to conform to the drawings and/or specifications, replacing 
same with materials and/or workmanship satisfactory to the Engineer or Architect and/or Contractor, 
and withour additional expense to the Owner and/or Contractor. 


; 7. The Subcontractor agrees in the performance of this contract to observe and comply with all 
laws, ordinances and regulations of all constituted authorities relating to the manner of doing the work 
under this contract or to the materials supplied therein, and shall also provide and maintain the neces- 
sary protection to his employees, other employees, and the public; that he will at all times indemnify 
and save harmless the Owner and the Contractor against any loss, because of injury or damage to per 
sons or property arising or resulting from the performance of this contract, including any and all loss, 
cost, damage. or expense which the Owner and/or Contractor may sustain or incur on account of any 
claim, demand or suit made or brought against them or either of them by or on behalf of any employee 
of the Subcontractor, or by or on behalf of any person injured by the Subcontractor, his servants, agents 
or employees, or in case of any claim being made or action instituted for any act or omission of the 
Subcontractor resulting in injury or damage to persons of property, and a proper and sufficient amount 
of the contract price may be retained by the Contractor as his indemnity pending the determination, 
settlement or adjustment of any such claim or suit. 


The Subcontractor agrees to carry public liability and property damage insurance protecting the 
Contractor against injury to persons or property happening in connection with the performance of the 
subcontract and also workmen’s compensation insurance in connection with its agents, servants, em 
ployees or others hired or employed by or for the Subcontractor in performance of the subcontract in a 
company satisfactory to the Contractor, and to furnish the Contractor within five days after the signing 
of this subcontract and before commencing work thereunder, written evidence of such insurance. 


= cedinancen <4 
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9. The Subcontractor, under this contract, shall provide offices, sheds and tool houses for his 
own use, if required; all necessary equipment and tools, power, scaffolding, hoists, temporary light, 
and shall clean up and remove from the premises all dirt and debris occasioned by the execution of this 
contract. If any dirt or debris is left by this Subcontractor, the Contractor may remove the same or 
cause same to be removed, and charge the cost thereof to the Subcontractor’s account. In the event that 
the Contractor has hoisting facilities on the premises, the Subcontractors, if he so desires, may rent 
auch facilities from the Contractor on an hourly basis at a pre-determined figure, provided that the 
hoisting of the Subcontractor’s material does not interfere with the work of the Contractor. Should the 
Subcontractor desire to'use his own hoist and hoisting engincers, it is understood and agreed thar in 
case it should be found necessary to employ a master-mechanic as a result of the rules and regulations 
of the union governing the operation of hoists, then this Subcontractor shall pay his proportionate ex- 
pense of the cost of said master-mechanic or mechanics, 


10. The Subcontractor will hold the Contractor and the Owner harmless from damages and costs 
of whatsoever nature, including counsel fees, arising our of the use of any patented articles, devices 
or preparations used in connection with the word herein mentioned. 


11. The Subcontractor agrees to make provision and assume fall liability for and to pay any and 
all Seate, City and Federal unemployment and old age benefit taxes or levies which shall become due or 
payable, arising out of the employment by the Subcontractor of all employees in the performance of the 
work under this contract, and also agrees to pay all State, City and Federal taxes or levies on the pur 
chase or acquisition of any materials, supplies, machinery or equipment used, fumished or supplied by 
it in the performance of the work under this contract and the Subcontractor agrees to comply with all 
provisions, regulations and requirements of all State, City and Federal unemployment and old age bene- 
fit tax acts which are now or which may at any time hereafter be in force, to the full extent that the 
same may affect the employment of the payment of any wages or salaries to employees or the purchase 
of acquisition of any materials, supplies, machinery or equipment in the performance of this contract: 
it being further agreed that the payments herein provided for to be made to the party of the first part 
shall not be increased on account of any existing taxes or any taxes which may hereafter be imposed by 
the Seate, City or Federal: governments during the term of this contract. 


ie It is hereby certified thar the undersigned Subcontractor is complying with the provisions of 
the F Social Security Act and the State Unemployment Insurance Act, according to the laws of the 
State °., which the work is to be done; that he is keeping the necessary records and making payments, 


Yuch as he is legally obligated tomake. 


OS 
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13. The Subcontractor agrees that any damage done in the execution of this contract, to work 
completed or in place by other trades, shall be repaired by him at his expense, and if he shall refuse to 
do so, the Contractor is authorized to have the work repaired wd the such repairs to this 
Subcontractor. This Subcontractor is also to thoroughly pediet ie % other trades already in 
place, and after this Subcontractor’s work is completed, shall prick healed other trade's which may 
have been defaced or damaged by this Subcontractor. i 

14, At the request of the Contractot, the Subcontractor must produce receipted bills covering 
labor and materials furnished during the preceding month, for which allowance and payment has been 
made on the monthly requisition by the Contractor to the Subcontractor. If there is any evidence that 
the Subcontractor is not paying his obligations in accordance with monthly payments made to him by 
the Contractor, then the Contractor reserves the right co withhold further payments until such time as 
the Subcontractor furnishes proper receipted bills indicating that be is making payments for labor and 
material in accordance with the payments which he has received from the Contractor. In the event the 
Subcontractor shall fail to furnish to the General Contractor satisfactory evidence that all such mate- 
tials have been fully paid for, the General Contractor is hereby authorized and empowered to apply any 
fund coming due to the Subcontractor under the terms of this Contract, for the payment of any such 
material bills of the Subcontractor. 

| 

15. The Subcontractor shall, if required-by the Contractor, have a competent representative 
familiar with the work, attend meetings which may be held in the Contractor’s office or at the building, 
and shall cooperate in every way with the Contractor. 


16. The Subcontractor shall not sublet this contract or any portion thereof without the written 
consent of the Contractor, and in the manufacture, assembly, delivery, erection and/or installation of 
the materials covered by this contract, the Subcontractor shall employ labor satisfactory! to the Con- 
tractor. i 


17. Should the parties hereto fail to agree upon the amount of any damages whatsoever resulting 
from the default, misconduct or negligence of the Subcontractor, or as to the interpretation on this con- 
tract or as to any other matter pertaining thereto, any or all of these matters shall be determined by 
reference to three disinterested arbitrators, one to be appointed by each of the parties of this contract, 
and the third by the two thus chosen, the decision of any two of whom shall be final and binding upon 
the Contractor and Subcontractor. The Subcontractor shall, however, if required by the Contractor, pro- 
ceed with all work pending the results of arbitration as above. Each of the parties isi igd shall pay 
one-half of the expense of the arbitrators’ fees. 


18. The Subcontractor shall repair and make good, free of cost to the Owner and/or Contractor 
and at the convenience of the Owner, any damages, defects or faule in the building that may occur dur 
ing the period of one year (or during a longer period if same shall be required by the specifications or 
shall be stipulated herein) from the date of completion of the work to the satisfaction of and acceprance 
by the Engineer or Architect as the result of imperfect or defective work done or materials furnished by 
the Subcontractor, or of the plant or of the equipment herein specified to be supplied, erected or in- 
stalled by the Subcontractor, not operating or functioning to the satisfaction of the Engineer or Archi- 
tect upon the certificate of the Engineer or Architect to that effect, as being due to said causes or any 
one or more of them. 


19. The Subcontractor shall complete the several portions and the whole of the work compre- 
hended in this subcontract by and at the time or times hereinafter stated, to wit: 


20. Should the Subcontractor be delayed in the prosecution or completion of the work by the act, 
neglect and default of the Owner, or other subcontractors, of the Contractor, or of any person employed 
by the Contractor upon the work, or by any damage which may happen by fire, lightning, earthquake or 
cyclone or strikes or law suits or any other cause beyond the control of the Subcontractor, then the time 
herein fixed for the completion of the work shall be extended for a period equivalent to the time lost by 
reason of any of the causes aforesaid, but no such allowance shall be made if the Subcontractor is then 
in default in the performance of his work, and no such allowance shall be made unless a claim therefor 
be presented in writing to the Contractor within three days of the occurrence of such delay. 
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21. It is mutually agreed between the parties hereto that the sum to be paid by the Contractor to 
the Subcontractor for such work and materials hereunder shall be 


Cue Bantved Risty~ste: Theuegnd Five Inatred ant ne/il0 ($166,500.00) 


and that such sum shall be paid in current funds by the Contractor to the Subcontractor in monthly in- 
stallments or as soon thereafter as practicable, but not, however, before the Contractor shall receive 
payment for such work from the Owner. It is understood that WO % of the value of all work 
and materials fumished is ‘to be held back from the Contractor by the Owner and retained until final 
completion and acceptance lof all work covered by the contract between the Owner and the Contractor. 
The amount to be paid by che Contractor to the Subcontractor shall be GO 3% of the value of 
all work in place, and such amount for materials stored on site as is paid to the Contractor by the 
Owner, the remaining 10 &% tobe paid after final completion and accepcance of all work by 
the Owner and when the Owner has paid to the Contractor the remaining 0 %. 


No extras are to be allowed unless a Change Order is issued for such extras by the main office 
(not a Superintendent’s Order). 


A factual breakdown for partial payment purposes, satisfactory to the General Contractor, shall 
be submitted as soon as possible, prior to the first requisition. 


Advance payments to the full amount of this contract may be made by the Contractor, if, in its 
opinion, the same are proper to aid the Subcontractor in the performance of this contract. However, the 
payment of partial or ali moneys to the Subcontractor shall not relieve it of any or all guarantee obliga- 
tions, inasmuch as they are applicable to the items included in this contract, as exist in the principal 
contract berween the Owner and Contractor. 


If, at any time, there shall be evidence of any lien or any other claim of any kind of description 
for which the Contractor or the said premises might become liable, and which is chargeable to the Sub- 
contractor or its subcontractors, the Contractor shall have the right to retain out of any payment then 
due or thereafter to become due, an amount sufficient to completely indemnify the Contractor against any 
such lien or claim. Should any such lien or claim be made or established after all payments are made, 
the Subcontractor shall refind and repay to the Contractor all moneys that the lacter may be compelled 
to pay in discharging or disposing thereof and of any other claim made in consequence of the Subcon- 
tractor’s defaule, and this agreement shall not be affected by the final certificates or the final payment. 


22. This contract or any money due or which may be due the Subcontractor shall not be assigned 
without written consent of the Contractor. 
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23. The said parties for themselves, their heirs, successors, executors, administcatore, and 
assigns, do hereby agree to the full performance of the covenants herein contained. 


24, Should any dispute whatever arise under this agreement that cannot be amicably settled be- 
tween the parties, it shall be arbirrared under the rules and auspices of the American Arbitration As- 
tation. i 


IN WITNESS WHEREOF, the parties hereto have executed this agreement the day and year first 
above written. 


Roscoe-Ajax Corporation 


CONTRACTOR _Agent for Shoreham Hotel Corpe 


APPROVED By 
Marshall B. Coyne 


* »e¢Shoreham Hotel Corp. 


OWNER 
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The Etna Casualty and Surety Company 
Hartford, Conn tnd, 
"evs. X= 
FR,  —— 


Centificale of Insumance ‘a 


To  ROSCOE-AJAX CORPORATION Date DECEMBER 5, 1958 
1107 19TH STREET, .N.W., 
WASHINGTON, D. C. 


- Gentlemen: This is to certify that insurance policies are at present in force in this Company as follows: 


Name of Insured MOSES-ECCO COMPA ? 
WTO SHOREHAM HOTEL INGTON, D. C. 
mecha Gogy- MBITIO | , 


KIND OF INSURANCE LIMITS OF LIABILITY EXPIRATION 


ee —— sacs 8 | 59 


Contractors’: Thousand Dollars Each Person 
Bodily Injury Liability Thousand Dollars Each Accident 
‘93LC7559 A 1/758 
iabili Thousand Dollars Each Accident 
Thousand Dollars Aggregate 
Y ive: Thousand Dollars Each Person 
Bodily Injury Liability Thousand Dollars Each Accident / 8 
53LC7559 I 
iabili Thousand Dollars Each Accident ; 1 15 
Thousand Dollars Aggregate 7 


Thousand Dollars Each Occurrence! 
(Liability) 

Dollars Each Person 

(Medical Payments) 


53uc2226 | 6/30/58 


Thousand Dollars Each Person 
Thousand Dollars Each Accident 
Thousand Dollars Each Accident 
Thousand Dollars Aggregate 
In event of cancellation, written notice will be given to the party to whom this certificate is addressed. 
“on The Ztna Casualty and Surety Company 
HOWARD 5 hres & CO. 


phdb es eee 
Py pfrq]sB ” ‘etepled Repenae 


127 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


George W. Williamson, et al, 
Plaintiffs 


; C. A. 1678-59 


Roscoe-Ajax Construction C., Inc., et al 
Defendants 
[Filed January 23, 1962] 
MEMORANDUM OPINION | 
At the present time, the Court has before it only the issues raised 
by a third-party complaint in this case, the original action herein having 
been settled and a consent judgment entered in favor of the plaintiffs, 
Williamson and his wife. 
In that original action Williamson, who was an employee of the 
third-party defendant, Moses-Ecco Co., Inc., brought an action against 
the Roscoe-Ajax Construction Co, the third-party plaintiff. Roscoe- 
Ajax was the prime contractor on a construction job where Williamson 
worked and was injured, allegedly due to the negligence of the Roscoe- 
Ajax Co. Moses-Ecco, who employed Williamson as a construction work- 
er, was a sub-contractor of Roscoe Ajax on this same construction project. 
Roscoe Ajax brought this third-party complaint against the Moses - 
Ecco Co. and their foreman, Charles E. Detwiler. Roscoe-Ajax asserts a 
claim against Detwiler and the Moses-Ecco Co. for contribution based upon 
the alleged negligence of Detwiler. Finding no such negligence on the 
part of Detwiler, this claim must fail. 
Roscoe-Ajax asserts a second claim solely against the Moses-Ecco 
Co. based upon the following indemnification clause in their contract: 
"The sub-contractor agrees in the performance of this contract to 
observe and comply with all laws, ordinances and regulations of all 
constituted authorities relating to the manner of doing the work 
under this contract or to the materials supplied therein, and shall 


also provide and maintain the necessary protection to his employees, 
other employees, and the public; that he will at all times indemnify 
and save harmless the Owner and the Contractor against any loss, 
because of injury or damage to persons or property arising or 
resulting from the performance of this contract, including any and 


all loss, claim; demand or suit made or brought against them or 
either of them by or on behalf of any employee of the sub-contractor, 


or by or on behalf of any person injured by the sub-contractor, his 

servants, agents or employees ***" (Emphasis supplied). 

Roscoe-Ajax, relying upon this indemnification agreement, seeks to 
recover the sum paid to Williamson in settlement of his claim against 
Roscoe-Ajax for the negligence of Roscoe-Ajax. 

Counsel for Moses-Ecco argues that a contract of indemnification 


will not be construed to indemnify an indemnitee against his own negligence 


unless it clearly appears that such was the intent of the parties, citing 
Maiatico v. Hot Shoppes Inc., _—~U.S. App. D.C. _, 287 F.2d 349. 


The Court of Appeals for this District, in considering almost inden- 
tical language in another indemnification contract, found the language so 
sweeping as to include within the contemplation of the contract the intent 
to indemnify the indemnitee against his own negligence. Chesapeake Beach 
Railway Co. v. Hupp Automatic Mail Exchange Co., 48 App. D.C. 123. 

In construing similar indemnification agreements, the Municipal 
Court of Appeals for the District of Columbia has followed this view. In 
Princemont Construction Corp. v. The Baltimore and Ohio Railroad Co., 
131 A.2d 877, that Court said: 

'™* * *however the terms of an indemnity agreement may be So broad 
and comprehensive that although it contains no express stipulation 
indemnifying against a party's own negligence, it accomplishes the 
same purpose." 

See also: District of Columbia v. General Heating Engineering Company 
Inc., 168 A.2nd 903. 

While the opinions of the Municipal Court of Appeals are not binding 
upon this Court, they do reflect the interpretation of local law by local 
standards. 
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This rule has been followed in other Circuit. See Atlantic Coast 
Line R. Co. v. Robertson (1954, 4th CCA), 214 F.2nd 746, and cases cited 
therein. It has been rejected by the Fifth Circuit. Satson-Cook Company 
v. Industrial Steel Erectors, 257 F.2nd 410. ! 

A comparison of the language of the indemnity clauses in the District 
of Columbia cases cited above to the language of the indemnity clause here 
in question indicates that the rule is applicable here. If it is the contention 
of the Moses-Ecco Co. that the indemnification contract was meant to cover 
losses resulting only from the negligence of the Moses-Ecco Co. or its em- 


ployees, then it can be said—as the Court did say in Chesapeake Beach 


Railway Co. v. Hupp Automatic Mail Exchange Co., supra—"*** it would 
have been easy to have said so instead of using the all embracing language 


which we have been considering.” 

In this indemnification agreement, the broad language — ie., "any and 
all loss, claim," etc. — is so different from the language in the Maiatico 
case, as to render the cases factually distinguishable. Also the Maiatico 
case, which did not involve an indemnification agreement, states the gen- 
eral rule requiring specificity in agreements relieving a party from the 
effects of his own negligence. The rule recognized in the cases cited above 
and applied here is not a rule in conflict with the general rule but rather is 
a qualification of it based upon language so broad as to be all inclusive in 
effect. | 

A second but similar argument made by Moses-Ecco is that the in- 
demnity agreement is not effective here because the negligence involved is 
the negligence of the Roscoe-Ajax Company in their failure to perform a 
duty which was unrelated to the subcontract here involved, therefore this 
injury did not arise from the performance of the Roscoe-Ajax contract 
with Moses-Ecco. | 

Williamson was injured while acting as an employee of | the Moses- 
Ecco Co., which was engaged in the performance of the contract. 

The broad language requiring indemnification for any and all loss, 
cost, damage or expense sustained by Roscoe-Ajax on account of any claim, 
demand or suit brought against them by any employee of the Moses-Ecco 
Co. arising or resulting from the performance of the sub-contract is so all 
inclusive as to clearly include this situation. 


1390 
The Court grants judgment for third-party plaintiff, Roscoe-Ajax, 
on the third-party complaint against the Moses-Ecco Co. and dismisses 
the third-party complaint against the defendant, Charles E. Detwiler. 


/s/ Edward A Tawm 
Judge 
Dated: January 22, 1962 


PRELIMINARY HEARING 
on 
THIRD-PARTY COMPLAINT 


Washington, D. C. 
Fri. February 9, 1962 


* * * * * 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
THE DEPUTY CLERK: Case of Williamson versus Roscoe-Ajax; 
Mr. Mahoney and Mr. Beck. 
MR. BECK: Your Honor, on behalf of defendant Roscoe-Ajax 
Corporation, I would like to present an order pursuant to Your Honor's 


memorandum opinion of January 22, 1962. 
I understand that counsel for the Third-Party defendants has a 
different order that he would like to present. The difference between our 


orders, I believe, lies in the area of whether the expenses and attorney's 
fees are recoverable items on an express indemnification agreement. 

THE COURT: Are they? 

MR. BECK: Yes, Your Honor, andI have authorities to that effect. 

* * * * * 

THE COURT: Well, if this contract provided for the payment of all 
expenses, do you contend that all or any expenses does not include attor- 
ney's fees? Is that your position? 

MR. MAHONEY: Yes, Your Honor, unless it is specifically spelled 
out in the indemnification agreement itself, that reasonable attorney's 


fees will not be included as part of the expense. 
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* * * * * 
THE COURT: How do you arrive at your $1,333.67 as ss iia 


Have you filed a statement of your expenses ? 
MR. BECK: Your Honor, at the hearing on the Third-Party com- 


plaint, we introduced evidence of the expenses totalling that amount and 


those were stipulated to, I believe. 

MR. MAHONEY: Yes. I have these figures for Your Honor: an 
expert engineer submitted a bill for $745. The actuary's fee was 
$182.09. There was miscellaneous expenses totalling $105.77, comprising 

of lumber $34.86; marshal's fees $59.50; notaries $11.41. 

Of course , our contention is not that these are unreasonable in 
themselves but whether they were properly allowed. | 

* * * * * 

THE COURT: * * * | will take these proposed orders into Chambers. 
I will read the cases which you gentlemen have cited and sign one or the 
other of these orders very promptly. 

I am not convinced that the Court's memorandum opinion: will 
remain the law on this subject in this jurisdiction for very long, but cer- 
tainly the order will be signed to carry out the opinion. 2 

(Whereupon, the hearing on the above-entitled matter was concluded.) 


[Filed February 12, 1962] 
ORDER 

Upon consideration of the Third Party Complaint, after hearing 
evidence and argument thereon and the Court being of the opinion that 
the third party plaintiff Roscoe-Ajax Corporationis entitled to judgement 
against the third party defendant Moses- Ecco Co., Inc. for indemnification 
of the consent judgment in the sum of Forty- -Five Thousand Dollars 
($45,000) entered herein in favor of the plaintiffs against Roscoe-Ajax 
Corporation, and it further appearing from the evidence that third party 
plaintiff Roscoe-Ajax Corporation has incurred expenses in the sum of 
One Thousand Thirty-Three Dollars and Sixty-Seven Cents ($1,033.67) 
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and requests attorneys fees in the sum of Five Thousand Dollars ($5,000) 
which are reasonable based upon a review of the pleadings, pre-trial 
proceedings, discovery procedures and two trials extending over approx- 
imately ten full days and preparation for trial on one other occasion, it 
is by the Court this 9th day of February, 1962. 

ORDERED that judgment be and is hereby entered in favor of third 
party plaintiff Roscoe-Ajax Corporation against third party defendant 
Moses-Ecco Co., Inc. in the sum of Forty-Six Thousand Thirty-Three 
Dollars and Sixty-Seven Cents ($46,033.67) plus Five Thousand Dollars 
($5,000) attorneys fees and costs, and it is further, 

ORDERED that the third party complaint against third party de- 
fendant Charles Elbert Detwiler be and the same is hereby dismissed 


/s/ Edward A. Tawm 
Judge 


[Filed February 28, 1962] 
NOTICE OF APPEAL 

Notice is hereby given this 28th day of February, 1962, that third- 
party defendant Moses-Ecco Co., Inc. hereby appeals to the United 
States Court of Appeals for the District of Columbia from the judgment 
of this Court entered on the 12th day of February, 1962 in favor of third- 
party plaintiff Roscoe-Ajax Corporation against said third-party defendant. 

PLEDGER & EDGERTON 


/s/ John F. Mahoney, Jr. 
Attorney's for third-party defendant 
Moses-Ecco Co., Inc. 


925 Washington Building, Wash.5, D.C. 
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[Filed March 6, 1962] 
NOTICE OF APPEAL 
Notice is hereby given this 6th day of March, 1962, that Third- 
Party Plaintiff Roscoe-Ajax Corporation hereby appeals to the United 
Stated Court of Appeals for the District of Columbia from the judgment 
of this Court entered on the 12th day of February, 1962 in favor of Third- 
Party Defendant Charles Detwiler against said Third-Party Plaintiff. 
FROST & TOWERS 


/s/ John A. Beck 


Attorney for Third-Party Plaintiff 
Roscoe-Ajax Corporation — 


605 Southern Building, Wash., D. C. 


